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COURTEOUS READER, 
He principal end in publiſbing Books 


it the profit which redoundeth to o- 
ther, and what improvement can 
there be either more noble in it ſelf, 
or of greater advantage to the recerver then that 
of knowledge, and eſpecially of the Lame, of this 
ation in which you live, and by which your 
aclians ought to be regulated: the ſtudie of other 
learning being private , fitter for Univerſities , 
then — wealths, fuller of contemplation, 
then experience, and more laudable in Scholers 
themſelves, then beneficial unto others, if there- 
fore either beneſit will prevail with you, or delight 
perſwade you, then ( beg favour to ſpeak with 
ſome confidence ) you will finde both thoſe defired 
motives in this ſolid Book to Court you : the Au- 
thor of the greateſt part of them was for many years 
a grave Fudge of the ( ourt of Common Pleas, re- 
verend for his learning and integritie, and ho- 


nourable for his imployment, of whoſe death, and med e 


great worth you will finde a deſerved. teſtimonie +. Fe. vie 


near the end of theſe ( olleTtions ſome eminent 
and judicious Pen ( unhappily by time buried in 
abliwian) hath made ſome addition of (aſes to our 

42 great 


To the Reader. 


great Author no leſs quaint, then uſeful, which be- 
ing found in one entire exatt french copie; you 
have here with all deligence faithfully rendered in 
Engliſh for publick uſe : touching the errors which 
may occur in this 1 ratt, bepleaſed to diſtinguiſb, 
ſome being of more conſequence then others: the 
firſt you will finde particularly corretted in the uſu- 
al place after the end of this Book, and the reſt an 
raſie judgement may in Tranſitu rettifie which is bo- 
ped are not many: this copie comming to ſome inge- 
nuous hands, it was thought fit to expedit the prin- 
ting thereof to prevent other ſpurious (,opies in pre- 
* Judice of the publick, eſpecially at this time where- 
in the preſiu proſtituted to ſo much ignorance, and 
lawleſs libertie : and now to ſpeak a modeſt word of 
the merit of this work, not only as an invitation to 
the buyer, and for hu benefit, but rather with due 
reſpedt to the memory of our Author, who ( is hoped) 
will live in this poſthumous iſſue, and ſurely it is no 
ſmall prejudice to the profeſſors of Law that the reſt 
of his labours are abortively ſmoothered. T he 
Caſes herein you will finde well poliſhed in the ſta- 
ting, and ſolidly a1 ar in the debating ; both the 
Bench, and Bar of that (ourt ( with leave be it 
ſpoken ? being then as well ſupphed with deep Sages 


aw, as in divers y:ars either before, or 
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EASTER TERM, 
In the 19. of KING FAMES 
in COMMON BENCH. 


2 
20, 
AY 


RIA $% that ita Tenant in antient Demeſne deviſe his land to ano 
without other wocvsexpreſling bis intent, that che deviſee ſhall have the fer 
Hobert inclinen co this opinion, and by Hutton and Winch he ſhall have fee by 
the cuſtome, and accordingly it was adjudged. | | | 


Norton againſt Eokins Ent. Hill. Fac. - 5 = 


Now againſt Lakins Ent. Hill. 18. Jdc. in debt upon an obligation, the condi- 
tion was to ſtand to the arbitrement of J. S. and the Defenvant pleaded dan ge 
made no arbitrement, the Plantiff chewed the award and thy breach. "And the 
caſe iu effect was, chat che Planciff and che 8 themſelves upon 
arbierement of J. S. ol all matters between them kill dhe fir of Varch J 8. Ia. 
and he made an award that each ſh ill releaſe to the other matters and vifference's 
between them till the ninth dax ol March 18. Jac: ana it was by Derjeanc 
Henden that the award is veio, fo} by their releaſe tht-lightton won which 
this action is bzought is diſcharged : but it was. ruled to be a good, award, far 
though ic hall be void fs2 that part of the award, pet it chall be Food fox che 
reſt ; but Winch doubted of the caſe. 


Reynolds againſt Poole; Ent. Hill.18: Fa: /Rot.641,. 
enolds ag 2 


* acainff Pool Ent, Hill. 18. Tc. Rot. 641. Reynolds libelled in the 
ſpiritual Court againſt Pool, fog the Cithes of a Park, and Pool yrapev'to 
have a pzobtbitton, and he (hewed chat he, and all choſe whoſe eſtate he had in the 
Park, had held this as a Park ell che 11. of Eliz. at which time it was viſpatkey, 
and that time beyond memozy gc. the occupiers had uſed to pay tothe vicar of 
the parilh a Buck in Dummer, aud a doe in winter in lie aun ſavigfyction of all 
Tithes due to the Uicar. And it was argued by Serjeant Henden, that this is 
not a ſufficient cauſe to grant a.pzohibitior, becauſe that now the Park is d d 
and ſowe d, and ſa the pꝛeſctiptio a fails, 3 it u as annexed to the Park: 


5. 
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uy this 


ly the qucſtion is fo the Tithes of cozn and tho ſe do appertain tothe Parſon and 
not to de Utcar, and he cited à cafe, between Hawk aud Collins in this Court; 
thert thEqgqefcrtperon was, that he ans all thoſe, whole efiate he had, had uſed to 
pay to the Wrcar & cettam thing in tn and ſatisfactſonof all Tiches due to the 
Parſons and fox this @ ohrdtt an was venpey. 


Sherlyy : debe pyeſer bed chen he had uſed to pay thi: to the. Uicas, and this 
ſhall ve lirtrivev fop Tthes dug te ide Ucar, any wos co the Parſeu: Oer jeant 
Aſhley to the contrarp, and that the pꝛeſcription is good foz this extends to the 

ind nat to the Park; Nobert laid, that Tithe s of cozn are ſometime 
pq Na to tho U'car, Md not alwepes to the Parſon ; foꝛ put the caſe that at the 
tune of the derivation of the Uicarage out of the Par ſonage the compolltien was 
that che Uicar all have the Tiches of that Park, in th s caſe by reaſsu of ſuch 
general terms, he chat hade the Tithe of hay, coin, deer - 03 any other thing 
which gꝛows in that. And the compoſition being made befo:e time of memozp, 
no man can ſay but that t was made in ſach mauntt, and che caſe of Okenden 
Cowper in this Couꝛt, in which the Court was divided, differed fzom this caſe, 
foʒ there the pꝛeſcription was to pay a Buck ariſiug and coming out of the Park, 
and there was no det delt in the uno Hutten agreed, fo there he deſtzoyed 
his aun Meſcription, aud he agreed with Bracies caſe put after, fog there was a 
conttarſtey in the pꝛolctiptton. Wi#bertony the caſe of Bracic in this Couzt was, 
chu the Parſon libe led againft hint fo; the Tithe of cozy, where this was due to 
the Uitar and not to the Parſon and-venyes him fox that reaſon, foz he may not 
plead the title of another man; and the Pirſon and the Clicar ought to agree 
among themleldes; but in out caſe uo Tithes ore to be ſet out, and fo1 that reaſon 
he mayplead this, but it ſeems to me chat the pzeſcription hall go to the ſople, 
and not to the Park g when-it is 'veAyoyed, he ſhall pay Tithes in kind as a garden 
oz an 2chard, ſo long as it is uſed as a gatden oz an ozchatd, that the occapler of that 
{hall pay a peny : now if this be ploughed and converted to other uſe, be (hall pay 
Tithes in kinvs:afid Hobert agretdco the cole of abe gardeu o; ojchard, fo? the 
penny is paid fo:the herbs oz fruite. Winch was abſeft: and Hutton ſald, that the 
p2eſcription ſhall go co the ſople,and the Uicat by peſcription may have the herbs of 
the glebe ol the Parſon : Hoberr, the Park is ouly an appellation oz name of land, 
name 02 tien may not pay C iibes, but theland it ſclf : and put che 
caſe chat a man Fab al- wayes paid 10. 8. fo) the Tithes of a meadow, and after 
he ſowed chat with con; here foz the payment of this 19. 8. be is diſcharged: War- 
berton, I deny the caſe of themeadow ; and ſo it was adjozned, 


Bartlet againſt Bartlet, Trin Fac. Rot. 1784. 


R. 18. Iac. Rot. 1784. Richard Bartlet bzotight an action upon the caſe a- 
gainft Thomas Bartlet, and he declared upon an accompt,and fhewed that the 
Defendant was found in arrerages in 20, l. which he pzomiled to pay when he 
ſhould be requeſted, and now the Plantiff had not laid any day oz place of requeſt 
tn his declaration, and Aſhley moved in arreſt af Judgiment, that che declaration 


is not good, foz the requeſt is alſo parcel of the pzomiſe : but Hobbert chief Iuſtice 


{aid, that when a-man brings an action upon the taſe ſin a thing which was axtꝑi- 


nally a debt, the Plantiff need not lay eny time en place ofthe requeR, but when 


the action is bzoughe foz a Collateral thing, there he ought to lay a day and place 
ol the tequeſt, andſs it was adjudged according in the ſame caſe. 


King againſt Bowen, Ent. Trin. Fac. Rot. 1755. 
+ 


R ageink Bowen entered Tr. 18. Iac. Rot. 1755. William King bꝛought an 
action upon the caſe againſt Iohn Bowen fa; theſe flandꝛzous wo vd * of 
im, 
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Vaſe Verl. Goddard Vetl. . 3 
Pretty. 5 Gilbert. 


him, King is a falſe fozeſwo2n knave and took a falte oath againſt me at a commiſſion Eaſter 
at Witham, and the Defendant Juſtified the wo; ds, and it was found foꝛ the Plan- Term 
eff, and Henden ſaid, that it had been alleadged in arreſt of Judgement that the R . 
woꝛds are not actionable, and he ſaid that be agreed ik one ſay of anothez that he . — 
was fozeſwozn m a Court which is not a Court of recozd, that none action will TEM 
Ie, becauſe the party is not puniſhable fo that in perjury, but in our caſe the 
commiſſion iſſued out of the high Commiſſion Court, which Court tothe examina- 

tion ot witneſs ts in nature of a temporal Court, and had been confirmed by act 

of P.rliment : and Serjeant Harvey argued to the contrarp, that the firſt wozdg 

are not actionable , and then the ſuoſequent wozds are uncertain, and pet if one 

ſap of another, that he was fozeſwozn at the Common Pleas barre, the wozds ae 
actionable, for it ſhall be intended that this was upon examination in the execution 

of Fultice : Hoberr, if a man is fozeſwozn in a Court Bazon befoze the Steward, 

this is perjurp, but in our caſe the wozds are alcogether uncertain, fot it doth not 

appear what authority the Commiſſioners had, no; pet in what manner he was 
foz\won; and luſtiee Hutton ſaid, if one man lay of another he was fozeſwozn 

befoze the Biſhope of S. this is not actionable; but if one ſap of another, that 

he was foz\wozn befozethe Biſhop of S. upon examination by him by vertue of a 
Commiſſion iſſuing out of the Chancery, this is actionable, and Hutton agreed 

to the caſe ofthe Court Baron, #the ſame Law by him il that be in a Court Leete, 

but in the principal cale Judgement was arreſted, 


Vaſe againſt Pretty Ent. Hill. 16. Fac. Rot. 1716. 1 fan 205.6 


V Aſe againſt Pretty Ent. Hill. 16. Iac. Rot. 1776. in an ejectione firme, the 

caſe was, that one jopnt Coppiholder did releaſe to his companion, and the 
queſtion was, whether this is good without ſurrender and admittance, fo2 it was ob- 
jected, if this ſhall be good, then a Coppihold ſhall paſs without the aſſent of che Lozp, 
but it was reſolved by Hobert, Warberton and Winch (Hutton being ablent) 
that the releaſe is good, and Warberton ſaid, that by Littleton, if 3, Yopntenants 
are, and one of them releaſe to another, he to whom the releaſe is made is in by 
the releaſor, but if there are but two, then he is in bythe Loꝛd oz fhom the firſt con · 
vepance; Winch, if two Jopntenants are in capite, and one releaſe,ts the other, the 
Ring ball not have a fine fo this Alienation ; but Hobert ſaid, that the pyactice ts 
otherwiſe at this dap, but he ſaid, that when one joynt Tenant releaſes to another, 
he is in by the firſt couvepance, and in the cale in queſtion rhe releaſe (hall be good 
without ſurrender and admittance, foz the firſt admittance is of them and of every 
of them, and the ability to releaſe was f2om the firſt convepante and admittance; 
it ſeems if a Tenant in Capite alien upon condition, and afterwards he enters foz 
the condition bzoken, he (hall not pap a fire fo} ſuch an alicuation : Hircham Scr 
jeant ſaid, thacit land be given to two upon condition that they ſhall not alien, and 
one releaſech to the other, this is no breach of the couditicn; Hobert, if the Ring 
grant you his demealſncs, you ſhall not have his Copihold. 


Winch ſaid, that itwas ad judged in this Court,chat where one erected a houſe ſo 
bigh w r insbury fields by the u ind mills that the wind was ſtopped fzom them, that 
it was at judged in this caſe that the houſe ſhall be bzoken down, 


Goddard againlt Gilbert: Hog 10 „ 


Oddard bzought an action upon the caſe againſt Gilbert fo2 theſe moꝛds, thou . Jon: J. Hs. 
art a thiefe,and haſt ſtolen 20 loads of my furzes,and upon not guilty pleaded it 5 5 A: 182,. F. E. 
was found foꝝ the Plautiff, and it was moved in arreſt of judgement by Hitcham, Yo 7 $31... 
that theſe wozds are not actionable, fo though the firſt wozds of themſelves bad f 
3 been 


Gilbert Lewings Verl. Q Sir Edward Saskvil Verl. 
Nicholas March. Earnsby. 


Eaſter been actionable, pet when thoſe wozos are coupled with other wozds which dg 
Term extenuare them, it is then otherwayes,  fo2 4f a man ſay thou art a thiefe and haſt 
| ſollen my apples 02 mp wood, it ſhall be intended that che apples and che wood were 
gꝛoming, and he ſaid tbere is no difference to (ay in this cale you are a thiefe and 
have ffotlen z0loadgafmp furzes, but it was ſaid by Iuſtice Warberton, that the 
furzcs ſhall be intended to be cut, fo2 that is the molt natural and pꝛoper lignifica- 
tion of the wozds; and Hobert chicte Juſtice ſaid, that it is true that it is the moſt 
pꝛoper ſignific at ion of the woꝛos, but pet they are furzes when they are g2owing 
as well as when thep are cut down ; aud Hobert chief luſtice ſaid, if a man ſap 
of another, thou art athief, and haſt ſtallen my cen; in this caſe the wozds ſhall be 
taken in che better ſence, and judgement in the pzincipal cale ought to be arreſted, 
and it was the opinion of him and of Winch, that there is no difference where a 
man ſaid thou art a thief and haſt cc. and thou art a thief, for gc. vt /»pr« ; but it 
was adjourned, 


Winch Tufice ſaid, I was of counſel in the Kings Bench in a caſe where a 
man had a window in the backſide of his honſe, and another man erectcd a wall 
within a pard and half of that in his own gzound, and adjudged in an act iod upon 
the caſc that the wall (hall be bzoken vonn; W arberton, certainly this was an 
antient houſe, but W inch ſaid that made no difference. 


It was ruled, that after imparlance in debt upon an obligation the Dekendant 
ſhall be recetved to plead that he was almayes ready io pay, notwithſtanding it was 
ſtzongly urged 13. Eliz. Dyer 306, is to the contrary. 


Gilbert Lewings againſt Nicholas March. 


(= Lewings bzought an action of covenant againſt Nicholas March, and de. 
lared, that Charles Corawallis had granted the ucxt avopdance tothe Church 
of D. to Thomas March, aud that Nicholas March was his Executor, and that 
Nicholas March aſſigned this to Gilbert Lewings his executozs and aſlignes, to 
pzeſent co the lame Church when that all become void, and covenanced that the 

ſame perſon, who ſhall be ſo meſented by him, ſhall have and en joy that without the | 
let oz diſturbance of the ſais Charles Cornwallis oꝛ Nicholas March, oz any of 

them, oꝛ any by their procurement zand after Gilbert Lewings preſents I. S. and | 
after I. W. pieſented an other claiming che firſt and ncxt avopdance, bythe pzo+ 
curement of Charles Corawallis, and ruled that the declaration was not good, foz 
it ought to ſay that © harles Cornwallis granted to I. w. the nert avopdance and 
pꝛocured him to difturbe, and that by bis pꝛocurement he was diſturbed; Athow, It 
ſeems to me to be but little difference to ſap, he diſleiſcy me by che pzocurement 
of I. S. and he commanded I. S. ia diſſeiſe me, and he did chat accopdingly at his 
command. 


4 


Sir Edward Sack vil againſt Earnsby. 


Pon a motion made by Sir Randal Crew in the behalf of Sir Edward Sackvil 

- againſt Earnsby, the caſe was. that two vzochers were ſciſed of land, to the elveſt 

fox life, che remainder to the younget in cail, and they copenanted with Sir Edward 

Sackvil to leb a fine to him of that land befozrehe fine acknowledged the eldeſt 

N bꝛother dyed, and the queſtion was whether the youngeſt ſhall be compelled to levy 
- the fine, and pꝛeſidents were commanded to be ſearched concerning that matter. 


8 Note, that it was ſaid, that where a commiſſion (ſued out of the Court of wards 
>. to 4 perlong 03 to any 2 ofthem, and one of them refuſe to ve a Commilſioner, and | 
the 


— — TR” ———̃ Bate GL, ACE.” 


UMI 


0 


White 1% Mp George Topping "_ 5 
= Williams. | King. 
the other 3 ſit as Commiſſioners, and he who refuled was ſwozn and examined by Eaſter 13 


them as a witneſs, and ruled that this is gosd, foz though he refuſed to be a Com Term 
miſſioner, pet he is not excluded to be (won as a witneſs. 19. 7a by 


Jn evidence to the Jury the caſe was, that Tenant in taile bargained and ſold 
bis land fo I. S. and his heires» and I. S. ſold to the heire of the Tenant in taile 
being of full agc» and Tenant in caile died, and the heire in taile claimed to hold 
his eſtate, and the doubt was, whether he was remitted 82 no? Hobert was of opt- 
nion, that after che death of the Tenant in taile that the he ire is remitted, for if Te; 
nant in tai le bargain and ſell his land, the iſſue in taile may enter, and where his 
entrie is lawful, there if he happ the poſſeſſion, he ſhall be remitted ; Hatton 
ans Warberton luſtices contrarp, Foz at the firſt by the bargain and ſale the 
ſon had fee, and then the eſtace of the ſon may not be changed by the death of the 
fach: r, he being offull age when he cook this eſtate, and this was in an Ejectione 
firme of land which concerns Sir Henry Compton and the Lord Morley aud 
Mountcagle. 


White againſt Williams. f. Dan. 234. f. 3 


VV Hire bꝛoug bt an action of accompt againſt Williams as his Bayliff to bis 3- Pc. G3. Je. . 
damages 100. l. che Defendant pleaded he never was his Bapliff, and it . Hz, 806: F. e. 
was found againſt him, and the Judgement was given that he would render an oc» 

compt, and at the day the Defendant made default ; Ideo confideratum eſt per 

Curiam quod Querens recuperet verſus predict. Defendent. 42. I. 10 8. and 

upou that the Defendanc bzought a writ of error, aud aligned fo; error, that the 

Couꝛt gave Judgement of the value without inquiring of the value, and it wag 

holden by Gaudy and Fenner only y2eſent, that the Auogement ought ta be givin 

which the Plantiff had counted of. Baron Altham contrarie, foz che Court 

map in diſcretion give a leller ſumme Hill 43. Eliz. B. R. vide 14. E. Accompt 

109. 20. E. 3. 17. 


| Sir George Topping againſt King. 
VV was aſligmy in che cutting el Elmes and ocher Trecs to ſuch a price, {/1#. 44. 


and Judgement was given foz che Plantiſf by nihil dicit,ond a wi it of in- 
b quiry ol dammages iſſued upon thar,and the Jury found to the dammages of 8. s. and " 


S. 


uponthis Davies the Rings Dcrj: aut moved to habe a new writ of inquiry, and that 
the old wric Wall not be returno, fo: che dammages are too litle; Winch (aid, all 
is confeſſed by the nibil dicit.Hobert, The Jury here have fuund the value, and | 

| pꝛelldents were commanoed to be ſearched, and Hobert ſald, that if an infozmacion 

is fozingzoſſing of 1 000 quaters of corn, and Judgement is given by nihil dicit, 

anda wzit of enquiry iſſues which ndes bum guilty of 100, pet this is good. 
And not, that at another dap the caſe was moved ag ain, ę it was between Sir George 

| Topping and King, and it was [aio, il a man recover in waſte yy vihil dicit, and 

a writ of taquicy iues, the Jury in this caſe may inquire of the demmages hut 

; not of the place waſted, foq this is canfeſſsv aud Co are the pjelivents accopding ; 

| auo Hobert ſaid, if rhe Defendant is bound by the nibil dicit as to the place waſted, 

| foz what cauſe Wall not he be bound as to the dammages, and by all the Court 


i the jury linde dammages only to $. 8. the Plantaff ſhalſnot have Judgemene, 

foz it ought to be above 40.9, Hob. this is in the diſcretion of the Court in this 
caſe, aud it was alſo ſaid in this caſe, that upon che gzant of all the trees, aud after 
N the gꝛantee cut them, and nem ones ggow upon che dumps which n time will be 
| trees, that in this caſe cho grantee ail have thenr alſo by Hobere. 


Wetherly 
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Wetherly Verl. a7 Earl of Northumb. 7 Sr. George 
Wells and the Earl of Devon. & Sparke. 8 


Eaſter 


Term. 
19. Jac. 


—— 


Wetherly againſt Wells in an action for words. 


—— V V Erherly againſt Wells in an action upon the caſe foz theſe wezds,thon heſt 


ſotlen hap fʒ om Mr. Bells racks, and upon not guiitp pleaded it was found 
for the Plantiff, and now it was moved in arreſt of Judgement, becauſe he had not 
ſhewed what quantity was of that, and perchance it map be of ſo little a value 
that it is not fellony, aud the rather becaulc it is hay fzom the Racks; but Hobert 
contrary, that Judgement ſhall be given againſt che Defendant to; che Plauciff, 
koa it hath been adjudged lately in this Court, that where a man was charged with 
pettyLarceny to ſteal under the value of 12. d. that an action of che caſe will 
lie, fox the dilcredit is not in the value, but the taking of that with a fellonieus in- 
tent, and pet it had been adjudged in this Court, that where one ſaid of another, 
thou art a thief, and haſt ſtolen my trees, that in this caſe an action will 8ot lie, 
but this is by reaſon of the lubſequent woꝛos trees, fo? it is ſaid Arbor dum creſcit, 
ligaum dum creſcereneſcit. And Winch ſaid, that it had been ar ju ged action- 
able to ſay, thou art a chief and haſt ſtolen my co2n, and pet perchance not excecd 
2.02 3, grainz, and Warberton (aid, that it had been adjudged in the Kings 
Bench, that where one (aid thou art a thief and ſtolleſt che cozn out of my field, 
thac no action will lie. 


The Earl of Northumberland and the Earl of Devon. 


Dee, that in the caſe of the Earle of Northumberland andthe Earle of Devon. 

execution iſſued out foꝛ dammages recovered,agaiuſt che Bapliff of che Earle 
of Northumberland by the name of I. S. of D. and there was I. S. the father and 
I. S. the ſon, and the father being dead the ſon iſſued his writ of Idemptitate 
nominis, and he praped to have a ſuperſedeas; and Warberton demanded of 
Brownlow if he had any ſuch pꝛeſident to award a ſuperſedeas in ſuch caſe, who 
enſwered, no, and Warberton and Hutton being onlp pꝛeſent ſaid, that they will 
adviſe of chat. 


Sir George Sparke Preſcription, 


12 a Replevin fo the taking of a hozſe in 5. acres of land in ſuch a place, and the 
Defcndant avowed as Bopliff to Sir George Spark, and ſhewed that Sir 
George Spark, and all thoſe whoſe eſtate he had in the land, had uſcd time beyond 
the memorp of man to have herbage aud paſturage in all the 5. acres when that 
was not ſomen, and upon this plea the Plantiff vemurred ; Aſhley argued foz the 
Plantiff, chat the pꝛeſcription is void, and this is not like co the caſe of a common, 
koʒ a man map pꝛeſcribe to have common in another mans land, foz this is but a 
receptionof the p2ofits with the meuthes of his cattle, but in our caſe it is all one 
as to pꝛeſcribe co have the land it ſelf» and J may not pꝛeſcribe to have land it 
Celf, fo; I map not ſap that J and my anceſtors had uſed to have ſuch land» fo ſuch 
apzeſcription ts void: to which Hobert chief Juſtice and all tbe Court agreed as 
to that point» and then to pꝛove that this is all one as to pjeſcribe to have the land 
it ſelf, he ſaid that if a man lets the pꝛolits, and the herbage of land fo2 pears, this 
is a leaſe of the land it (elf, as was lately adjudged in this Court; which was alſo 
granted by the Court, alſo he ſaid chat this appears by the 27. of H. 8. 12. that a 
man ſhall have aprzcipe quod reddat of paſturage 82 herbagc» but not of common, 
and a formedon Ipes of paſturage 4. E.4. 2. & the Regiſt. fo. 177. Ejectione firme 
les of paſturage ; aud ſo he concluded that upon the matter he p2eſcribed to have 
che land it ſelf ; but Hobert chief Iuſtice and all the Court cotb® -ontrary, that 


the 
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* 


Tutter _ Duncombe Verſ. ons Verſ. E 7 : 
Bi 


Fryer. ſhop of Wincheſter. Turner. 


the p)eſcription is good, fox char may have a good beginning by grant» fo a man Eaſter = 
may lawfully grant the paſturage and the feeding of his land when that is not Term 


lowed, and by conſequence, if that may be good by grant, it may be good by 
pꝛeſcription; and judgement was commanded to be entered fox the Defendant. See 
pꝛeſtription 5 1. and 52. 

In treſpaſs the Defendant pleaded in barre, that ſach a one was ſeiſedof land 
in the tight ol des wife, and that his wife died ſeiſed, and that he was heire to her, 
entcred and gave Colour to the Plantiff, che Plantiff replied char the huſvand and 
wife were joyntly ſeiſed, and that the wife died, after whoſe death the husband 
was ſeiſed by Survivor-ſhipp, abſque hoc that the wife dird ſeiſtd; and War- 
berton and Hutton being only pzeſent, the traverſe is not good, that the wife did 
not die ſelſed, but it ought to be that ſhe did not die ſole ſeiſed, 


An treſpaſs fo2 the taking of goods in a place in yorkſhire, and the Defendant 
juſtified as ſervant to the Biſhop of Durham, and he ſhewed that the Biſhop of 
Durham had a Faire, and that time beyond memozy he and his pzedeceſſo2s had 
uſed toſeile the cattle that were ſold, if he who bought them refuſed co pay toll, 
and il the thing taken was not redeemed within ſuch a time, he might ſell the Came. 
And he jullified in a place in Durham abſque hoc that he was guilty in Yorkſhire ; 
and by Warberton and Hutton this is a good traverſe, to the place, foz it is local, 


Af a Capias iſſued, here to habe the body of ſuch a one at Weſtminſter ſuch 
a dap, and the Sheriff bring the body, or return the writ before the day, this is 
good by luſtice Warberton. [I 0 


Tutter againſt Fryer. ? 


tter againft Frper;arent charge was granted for peats with anominepeiiz,s 

a clauſe of diſtreſs it that was not paid at the vap,and the rent was behind?e,+ che 

years incurred, and it was moved by Athowe, that though the years are incurred, 

chat he map diſtrain fo2 the nomine pœenæ, tut the Coutt wag of a contrary opinion, 
foz that depends upon the rent, and the viftreſs18 gone as to both of chem. 


Duncombe &c. againſt the Biſhop of uc a 
Hoi, /i. 


\ Uncombe and others againſt the Biſhop of Wincheſter, and others Defen- 
daitts,mm a Qu Imp. and the caſe was, that Sir Richard Weſton was ſeiſed 
of che iald Church iu fee, in groſſe, and was convicted ok recuſancy, and a Com- 
miſſion iſſued to certain Commiſſioners, to ſeiſe two parts ofhis lands and goods, 
ad they (eiſed this adbowſon inter alia, into che hands ok the Ring, and the 
King grauted the adbowſon to the Plantitf, and the Church became void, anv 
whether the Ring, oz the univerſity of Oxford ſhalt have that, was now che queſti* 
on, and & was appointed to be argued the next Term, 


Potter againſt Turner. 
+ 


[* the Kings Bench, paſch. 1 9 lac. che caſe between Porter and Turner, was as 
Iconceſved to this effert; A. wag invebted toB. n 20,1, and C. was 
wdebted to A. in 30,1, and A. in ſatisfaction of the debt, mich he owen.co . 
aſſigned the debt of 30. l. which C. owed to-hiur, and made 4 letter of arcornep 
to ſue in bis name; A. and B. acquaſnred C. with this | and G. pꝛo- 
miſed to B. in conſidet ation that he will foyvear ult ſarh a day char he will pay bim 
the money; and upou this pꝛomiſe he bought the action ag C. and he plean- 

ded 
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Exer Verſ,7 A Prohibition to me | 
Vaughan 8 Admiralty. 


2. Dam. 27). ſp. 21. 


ded non aſſumpſit, aud it was found f; the Plantiff. Aud it moved in arreſt of 
Judgement, that the conſideration was not ſufficient, accozding to Banes cale 
Coke. 9. It executors who had not aſſets pꝛomiſe to pap a debt of the Teſtator, 
this (hall not binde them, bec»uſe they who made the pꝛomiſe were not chargeable, 


but on the other ſide> it was ſatd by Whitwick of our houſe, that this was a 


good conſideration, fo2 the aſſignement of that debt was lawful, and no mainte- 
nance at all, as appears by 15- H. 7. 6. and a recoverp by B. againſt C. is a good 
plea in barre, in an action bzought by A. agaiuſt-C. but Dodderidge Houghton 
and Chamberlin only pꝛeſent to the contrary, fo; B. here had only an aut hotity 
to ſue» and this is at all times Countermandable by A. As if J deliver goods 
to my ſet vant ts deliver over to I. 5. and I. S. pꝛonuſe mp let vant that tu conſt» 
der ation that he will deliver them to him» he will gie him ſo much money, this 
is no conſideratton, except that they are delibeted accordingly, fo this is only an 
authority to deliver goods which is alwapcs countcrmandable by me, And Judge. 
ment was entered foz the Defendant. vide 4.E. 4.14. 


Ewer and Vaughan. 


C was ſaid by Dodderidgeand A. in the argument of the caſe between Ewer and 
Vaughan, that it had been adjudged by all che Juſtices,in one Trewmans caſe, 
that no writ of erroz les of a judgement, given ia the Stannesyes in Cornwal. 


A Prohibition to the Admiralty, 


Anp poo2 Marriners ſued one: Tones the Walter df a ſhip, foz wages in the 
dmiral Court, and judgement was given againſt Iones, and now he 
pꝛaped to have a pꝛahibu ion, and he ſuggeſted that the contract was made, at 
London in England, and ſo the ſuit was not maintainable, in the Admiral 
Court, but the pzobibition wag denped, becauſe he had not ſued his pyobibition, 
in due time, viz. befoze a judgement given in the Admiral Court, which in point 
of diſcretion they diſallowed ; and alſo theſe are poop, Patriners, and may not 
be delayed of their wages ſo long, and beſives they may all joyn, in a Libel in the 
Admiral Court, but if thep ſue here, they muſt bring their actions ſeveral, for 
they may not john here in an action, and therefore it is good diſeretionin the 
Court, to deny the prohibition, 


Paſtons caſe, it was ſaid by Hobert, that a Copptholder may hedge, and in⸗ 
cloſe, but not where it was ne ver incloſed befoze, and agreed by him, and War- 
becton, that a Coppiholder may dig, fo; Marle without anp danger of fozfeiture, 
but he ought to lay the ſaid Marle upon the ſame Coppibsly land, and not 
upon other land, and this was upon the motion of Hendon Serjeant. 


Jn a caſe which concerned, the Lady Mollineux and Fulgam, the caſe was 
in an Ejectione firme, that the Jury found che defendanc guilty, of 10. acres, 
and the judgement was entered of 20. acres, and upon that the defendant bzoughe 
a writ of error, in B. R. and now the Plantiffpzaped that this might be amended: 
and Finch argued, that this ought to be amended, and he citeda caſe. Paſch. 8. 
Iacz Rot. 5 25. Iohn Chilley was Plantiff in debt, and recovered, and the judge- 


ment was, that the aforeſaid, Henry Chilley ſhould recover gc. and upon that 


error, was bzought in the exchequer chamber, and that was aſſignevfoz error, and 


pet alter Paſch. the gth. Iac. this judgement was amended in the Kings Bench, 


and Iohn in ſerted ſo Henry, and diminution was alleadged, and the firſt judges 
ment was affirmedin the exchequer chamber, and he cited a caſe, M. 8, Iac. Rot. 
1823. in C. B. dower, was brought of 4. Gardens, and judgement wos given, 
to 
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Harrington in accompt. 
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to recover in 3. and upon thts error was bzought, and pet this judgement was Eaſter 
alterwards amended, and he cited a caſe, Paſch. 17. lac. between Sherley and Te Horn, 994. 
Underhil in Qu, Impedit, where it was amended after error bꝛought, and m. 
he vouched one Maſons caſe 12. lac. in an action upon the caſe,againſt the hus band, 19. ec. 
and the wif > ko; wozws which were ſpoke by the wife, and judgement was given 
againſt them, ano that the wife capiatur, where it ſhould be hus band and wife 2 


Capiantur, and yet this was afcerwards amended : Hendon contrary, after Sa 
error is aſſigned, it map not be amended, in point of ſubſtance, and the caſe of 1 
Chilley map be good Law, foz the miſnaming only et ptædictus Henricus, 1 
where was no Henricus befoge, touid not have ot her ſignilication, oꝛ intendment then 5688 


Iqghn whe was named befoze in the recozd ; Warberton and Hutton, the mimame« 
inf Henry lo; Iohn, is mattcr of ſubſtance cleerly, and then Hendon ſaid, that 
nobo the judgement ſhall not be amended, becauſe the pꝛaper of the Plantiff, to 
have that amended came tos late, becaule ic is after error bzought, and diminution 
alleadged; and the recopd certified, and then both the parties are concluded, but 
if only, awrit of error was bzought, and no diminution was alleadged, that 
then the judgement map be amended, aud heſaid, that he had not found in any e 
book, where anp amendment whs after diminution alleadged, as here, and he 
rited 22. E. 3. 48. in dower, it was aſſigned fo2 error, that no warrancof Acturney 
was entered fo; the Defenvane, and ruled that this may not be aſſigued fo2 error, 
altet a ſcire facias ſued; ſee 4. E. 4. 322. but Hobert chief Juſtice (aid, that it 1 
ſhall be a brave caſe, that ou: judgements ſhall be made good, oz bad, at the plea- 1 
ſure of Clarks, aud we ſhall not be able to amend them, to which Warberton ak 
ſo agreed. And dap was given over to ſpeak to that again, and after, in the 
ſame Term this judgement was amended, per Cur iam. 


Action of debt upon a bond, and the Condition was to ſave the obligeeharm* 2.24. 248.54, 
leſs, of a nomine pœnæ, againſt Mary Moore, and he pleaded that he had (as 
ved him harmleſs,and per Curiam this is not good, fo; if he will plead in the affir* 
mative as here, be ought to ſhew how he had ſaved harmeleſs, if he had glea⸗ 
ded in the Negative, as he might well, then non damaificatus is a-good plea 
generally. 


Harrington againſt Harrington in accompt. 


Arrington bꝛought an action of atcompt againſt Harrington, and declared « 

of the ret eipt of moneys, by ibe hauas ol a ſtrange t, and the Defcudant plea- 
ved iu barre a gift ot the lame money, afcerwards by the Plantiff ta hum; and. ic 
was argued by Tow ſe, that this wes na plea in harte of an accempt, but it is a 
good ducharge befoze Audito s, and he cited 28. H. 6. 7. Hendan to the contra» 
ry, and ſaid the opinion ok Brian chief Juſtice 21. E. 4. is that he may plead 
that in barre of actompt; and Warber ton luſtice being only y:eſent agreed, faʒ 
by tyc gift it is his own non: yes, and. here ſoʒe he may plead that iu harre. 


It was (aid by Warberton, that if an Abvatuſon id holden of the King, and 
the Tcnant alien without licence, that the King may not ſeiſe that without office, 
which was granted by Hobert, and by Winch gulp pꝛeſcut, and in che (ame caſe 
by Warberton, that a ſcire facias, iſſuiug agatuſt che Alienee wiſt not intitte the 
King, but ought to be an office found, and it was allo (aid in che ſame caſe, by 
Serjeant Iones, that the 02dinary (hall have 28. daxes to cxamius che ability afone 
who is pꝛeſenten by the canon Law; and the lame Cauon Law. ts, that the 
Mat zon ſhall not pzeſenc another during the 28, dayes. a 


C Goddard 


10 


Gocldard Verl. 
Gilbert. 


f m 
ae u * 
9. Jac. 


&. GW Y 


J. Jon: (1. F.C. 
ht: 6 2. Ke. 


7 6.331. 


Kanata) 


J. Han: is. n C. f. c. 


Goddard againſt Gilbert. Anke 3. 
+ 


2— brought an action upon the caſe, againſt Gilbert thou art a thief, 
and haſt ſtolen 20. load of my furzcs, and upon non culpabilis pleaded, it 
was found fo; the Plantiff; and now it was moved in arreſt of judgement, by 
Hitcham, fo where wozds maybe tzken ina double ſenſe, one actionable, and 
another not actionable, thep (hall all times be taken in the better ſenſe, and in our 
caſe, to take furzes map be fellonp, and it map be not fellony, fog if they are 
gꝛowing they are not fellony, and it (hall be intended that they were g2owing, - 
ther then cut down, and no man will pꝛelume, chat any will cake 20. loads of 
kurzes, with a fellonius intent, becauſe the carriadge of them is viſible co all the 
world, foz it ſhall not be intended, that he catried thoſe in the night, and lo he 
pꝛaped that the Planciff map be barred, 


Attoe Serjeant contrary ; words which implies a double ſignification, (hall 
be taken inthe worſer ſenſe, which tends moſt to the diſgrace of the party, toz they 
ſhall be ſuppoſed, co be ſpoken in malice, andſo with a purpoſe co defame the par- 
ty, and he cited acaſe, Trin. 2. Iac. B. R. Rot, 663. Kellam againſt Moneſt, 
thou art a thiff and haſt olen my corn, and ad judge to be actionable. Hubert, 
Warberton, and Winch contrary, fo2 wozds ſhall be taken in the better ſinſe, 
and not in a ſtrained ſenſe to puniſh the party which ſpake them, as if one ſap 
to another, J wonder you will eat, oz drink with him, foz he hath the pox, now 
every one that heareth, that will ſuppoſe, that he means the french pox, and pee 
in a legal ſignification it ſhall not be taken, but in the better ſenſe, toz the ſmall 
pox : but Warberton ſaid, that if one ſap of another, that be is laid of che pox, 
an actionlyes, fo? it is intended the french pox; and Winch ſaid, chat choſe actt« 
ons of llander, eknown to law but of late times, and fo2 that 26. H. 8. it was 
thought that an tion would not lye, fo2 calling another thief, and in the pꝛinci- 
pal caſe, judgemeut was commanded to be entered, quod Querens capiat nihil 


per brevem ſuum, and note, that J ſaw Hobert ſhcw pyeſivents to Winch, 


in a paper which were delivered to him by the Plantiff, and drawn by his Councel, 
and be ſaid to Winch, that by thoſe it ſeemed, that in the Kings Bench they made 
a difference between, ( fo2 ) and (and) as had been ſaid befoze; and he marvail- 


ed much at that. 


In a Capias Ulagatum befoze judgement, the Sberik returned that I. S. and 
I. N. reſconſed the party #c, and Attoe moved, that the retozn was not good, fo 
there ought to be additions, by which they map be ſued to the outiawry, but Ho- 
bert and the Court hold this to be good without addition, fo: no ſtatute, noz book 
will compel the Sheriff to give additions in this caſe. And it was ſaid, that if 
the Sheriff in this cafe, retozn that the partp himſelf, ſimul cum J. S. and I. N. 
made the reſcouſe, that this is not good, but in che pzincipal caſe, it was ruled 
that the return was good, and the reſcouſers which were pzeſent, were commits 
ted to the fleet, Homan and Hull were reſcoulers, 


Upon the reading of the record the caſe was, that an cxecutor brought an acti* 
on »gainft one upon a promiſe made tothe Teflator : in which the cxecutor was 
nonſuite ; and 3,1. coſts given againſt him : and the Defendant bzuught an acti- 
on of debt upon that recovery, againſt the executors : and upon this it was de» 
murred in law, and Serjeant Towlſe ſaid, that there ate two cauſes of the de⸗ 
murrer, firſt, whether the Defendant ſhall be charged as executor, and is not 
named executor, and ſecondly, whether upon the nonſuite of an executor, the 
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Defendant ſhall have coſts by the Ratute, of the 2 3. H. 8. Hoberr chief Iuſtice, 
ſaid to him you lay well. 


Note that it was ſaid, by Hobert chief Inſtice, that if a man dies inteſtate, 
ano he to whom the Adminiſtration appertaines, is ſued by others which pꝛetend to 
be Admin:ltracors, and ſentence is given againſt the right Adminiſtrator, aud coſts 
given againſt him, the coſts ſhall not be of the pzoprr goods of the Adminiftrator, 
but ofthe goods of the inteſtate ; as the coſts which are ſpenc inche ſpiritual Court, 
fo the p2ovate of a Teſtament, ſhall be only of the goods of the Teſtatoz; Hutton 
if the Legatee ſue in che ſpicicual Court, foz a Legacy, and recovers the coſts, 
which he ſhall recover, wall not be of his ＋ but of che goods of the 


CTeſtatoz aud uo pꝛopibit ion ſhall be granted, f luch ſentence givin in the 
ſpicitual Court: Hobert co the conttaty; fo if Much means the goods of the 
Teltatoz axe ſo waſted, that the debts, and legacies ofthe Teſtatoz, map not be 
diſchargeo, a pꝛohibition ſball be granted, and in every caſe, where the ſentence 
in che ſpiritual Court, croſſeth the common law, a pꝛobibition lyes, and he ſaid 
that in the c.ſe of one Barrow tu this Court, it was his opinion, and the opinion 
ofche reſt of the judges, that if Adminiſtration be committed by foꝛce of 21. UH. 8. 
and the Apminiftratoz pay all the debes and Legacies, chat in this caſe, the oz. 
dinary had not power to diſpoſe of the reſt of the goods, to the children of the 
inteſtate, but they ſhall remain to the Aominiſtrato), and that bythe v:rp inteutt· 
on of the Otatute of 21. H. 8. but Hendon ſaid, that he could ſhew a p2cli>ent of 
that, and the Court deſired that they might ſee, that il any ſuch pꝛelident were, 


L Lewellings caſe. 
+ 


* 

on the reading of a Record, inthe caſe of LLewelling, the condition of 
the obligation was, that the c bligoꝛ ſhould ſurrender his Copihold land, to the 
uſe of the ohugee, and he pleaded that he had ſurrendered that, and upon that 
pl:o, the Plantiff demurred, and it was adjudgedupon the opening of the caſe, 
by Warberron and Hutton, being only pzeſent in the Court, that judgement 
ſhall be given fo2 the Plantiff, foz the plea iu barre is not good, becauſe the 

Detendant had not ſhewed when the Court of the Lozd was holden, 


Eaſter 
Term 


19. Jac, 
SE aa, 


2. Can. 2.50. . s 


Duncombe againſt the Univerſity of Oxford. Ine, j 


f . 


I. a Qu. Impedit, in which Duncombe and o:hers were Plantiffs, who were Hill. 18 
gran(ces of the King, againſt the Univerſity of Oxford : and the caſe was, 7 — man 


that Sir Richard weſton was ſeiſed of an apvowſon in gzolle, inter alia and was 
convict of recuſancy, and a Commiſſioniſued, ta ſtiſe two parts of his land, and 
goods, and they leiſed this advowſon, intér alia, and the Ring granted the ad- 
vom ſon co the Plantiffs, and the Church became void, and they pzeſented, and 
were diſturbed by the Univerſity of Oxford, and t eir Clark, upon which they 
bzought a Qu. Impedit, unos which a demurrer was jopned : and Serjeant 
Iones argued fo) the Plantiff, and chere was two pornts in the caſe, firff, whe- 
ther an advowſon in g2oſle, is given to che King by che Dcatute of the 28. of Eliz. 
and che Statute is, tyac che King ſhall ſeiſe the lands, tent ments, g herevitaments, 
of ſuch arecuſant convict, and whether by the ſame ſtatute an adbvowſon in gzoſſe, 
ſhall be ſeiſed, aud he held that ic ſhall, foz though perchance the wozd lands, and 
Tenemecnts, will not carry that, being an advowſon in gzoſſe, yet this wozd here- 
ditament, will carry it tothe Kingby fozce ofthe Satute, fo} it appears by dyer 
350. that if the King grout an advowſon, dy the name of an heredicament, that in this 
cafe this will paſs che advowſon,andfoz that Coke 10. Whiltlers caſe, the King by 
C2 the 


Ewer Verl.7 A Prohibition to _ 
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Eaſter 
Term. 


19. Jac, 
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. 348. Hul. g/. 
3. Co. 25. Mov), 25 


13. Eliz. cap. 
4. 


the gtanc au of hereditament, grants an advomſon, by ſuch wozdsto a common per- 
ſon then by the ſame reaſon a common perſon may grant, that to the Ring by the 
ſame woz»s:butit map be objected, that becauſe an advowſon in gꝛoſſe; is not valus 
able, hetefoe it is not given to the King; and upon thts doubt upon the Statute of 
Untis, 3. H. 8, the queſtion was, whether an advo wſon was vevilable ; by the name 
de bonis et Cattallis fellon. Butler, nd Bikers caſe, that they are not de biſable, 


2. fo; it is not valuable, but the 4th Lac, between Taverner and Gooch; which caſe 


may be ſeen in the new book of entries, that an advowſon was deviſable: be foze 
the Statute 5. H. 7. 37. it ſhall be allets, 9. H. 6. 55. recoverp in value lyes of 
that; but admit that tins is onlp a thing of pl aſure, fo2 che advancement of a 
kriend, pet that ſhall be given bythe Statute to the Ring. 


But the ſecond objection . though it is given ts the Ring, yet it is not 
extendable upon the Statute by the Commiſſ oners, fo2 anſwer to that, ſee Sir 
Chriſtopher Hattons caſe, upon the Statute of H. 8. which leich, ik a man be 
i"debced tothe Ring, all his lands, and Tenements, ſhall be extended fo this, 
and it was tuled, that an adbowſon was extendible fo2 the debts ofthe Ring, and 
moꝛe is given to the Ring by the Stacute, of the third of laco. then was by the 
28. Eliz. fo2 bp the 28. of Eliz. the King map not ſeiſe the land, but upon de- 
fault of payment, of 20, I. by the month, but by the Statute of the third Iaco. 
he may ſeiſe pzeſencly, and ns election is giben to the partp : ſecondly, by the 
Statute 28, Eliz. the leiſure of the Ring, was only in the nature of diſtreſs, 
fo the payment of monep, but by the Statute of 3. Tac. the King hav election to 
ſciſe ; to ſacisfie himſelf, and he map refuſe to be ſatisficd at his pleaſure, and 
ſo the Statute which gives this to cha Auiverlicty, doth not take away the title 
of the Ring, and upon that he concluded, aud pꝛaped judgement fo the Plantiffs: 
Harris Ser jeant to the contrary; the Statute of 3. Iaco. is the only ſubject of 
the doubt, and the firſt branch diſables the recuſane to pzeſent, ſtrondly, it makes 
the pꝛeſent action void, thit diy, after conviction che Univerſity ſhall Pꝛeſent, and 
this in verity, is that upon which the deubt is fdundrd, and upon that branch he 


conceived that the King had contluded himſelf, co pzcſent to the church of the re⸗ 


cuſant, fo; be bing parry himſelf to that act sf Pattiament, be had viſmiſſed him⸗ 
elt of all zighe, and Forteſcue in laudibus legum Angliæ non ſunt ad voluntatem 
principis, ſed ad voluntatem totius Regni, id eſt, the Statutes of England, 
are not at the will and pleaſure of the King, but at the will of the whole King dome, 
Doctor and Stud: ate ed, and 14. H. 8. Fo. 7. B. 6. Monnſon; end the caſe 
of Alten woods, if the ſaving of an act of Partimefit be repygnant, it is void, 
and ſo upon thoſe caſes, he inferred that the King being party to very act of Par- 
{ianent, he is bound by that, and had diſpolſeſſed himlelf of che «dbvowſon, by 
the Stacare of the 3. of Iaco. whith hed given that to the Univerſity, and had 
abꝛogated the power of the King, t feiſe the advotwwſon, by vertue of the act of 
28. of Eliz. fo otherwiſe, this Statute which g1ves that to the Univerſity, ſhall 
bee meexip boid, and Statutes which are repugnant to fozmer lawes cake them 
away, and do not confirme chem, and though the Statute of the 3. of laco. is in 
the affirmative, yet chat hath taken away chefo2ce of the Ststute, of the 28. Eliz. 
but it map be objected, that befo2e-che recaſant is conbict, the King had but a polſi⸗ 
bility, and then by the Otatme of the 2. Tac. the King had not viſmiſſed himſelf, 
ol chat which in judgement of the law is bat a meer poſſivilicy, and byconfequence, 
becanſfe he had nothing at the time of the making of the Starute- bac apoſſibilicy, 
he had not given that over, by the ſame Statute co the Undverſiey; co this be an- 
ſwered , that the King may well give a poſſibflity, and a futare thing, =s 9. H. 
6. 62. 24. E. 3. 24. 30. E. Eliz. Trefhams cafe, and ſo he concluded, 'becanſe 
that this is given to the Umiverſlty by act of Parliament, the Ving being party, 
he had diſmiſſed himſelf; and the 3. Taco. repeals 28. Eliz. as to that pur · 
pole, and fo he pꝛaped judgement upon the whole matter foxthe Defeudants. 


And 
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And it was ſaid by Hobert chief Iuſtice that this is indeed a caſe, of great _ 
weight and importance, and the Court agreed that the Statute, of the 3. lacobi , Jae. ; 
gave only a power to the Univerſity of Oxford, and not an 'intereff, but day was YT 
given over to argue this agatn the next Term. 


Sir George Savil againſt Theraten, 
2.9. 75.418. 


82 George Savil declared, t hat he was ſeifedin fee, md in groſs, of ſuch a Trin.19, f. Yon-ll. 
Cburch, and that he pꝛeſented I. S. bis Clark wh gted, and that he pzcſenced Jac Fo / 9 
another, and was difturbed by Thornton the incumb the Defendant plesdev. * Tab mi. 30 
that a long time befoze the Plantiff had any thing in that, the Pryor of D. was 2A. Aeſn 
ſeiſed of the advowſon, and he being ſeiſed ſuch a day granted the next avopdance, Ho. vac. 658. 
to one Golding, and that the advowſon and the Priory, came to the hands of 

H. 8. by the Statute of 31. H. 8. by fozce of which H. 8. was ſeiſed, andafter- 

wards the church became void, and the erecutor of Golding who was grantee 

of the next avoidance,pzeſented his Clark who was admitted accordingly ; ans alter · 

wards he died, that H. 8. died ſeiſed of the advowſon, which difcended to BE. 6. 

and lo to Queen Mary, an? fzom her to Tees Eli. twho was ſeiſed in the right 

of the Crown, and ſhe being fo ſeiſed granted the next avoidance, to one Buckley 

her Clark, who was admitted, iiſticuced; 'and' inducted ;. after omg np 

Eliz. died, and the advowſon drſcended to King lames ; and in the 7rh. 2 

his raign the Church became void, and he preſented the Defendant, the 

tiff by wap of pꝛoteſtation, ſaid chat Queen Mary was neber ſeiſed, no2 dſtd i, 

and by pzoteſtation that Queen Eliz. was nevet ſeiſed, ſo chat this m viſcend 

to King Iames, and fo plea ſaid that well and true it is, that H. 8. wag lei 

and died ſeiſed, ſo that this diſecndedto E. 6. and that E. 6. luch a veer of bis 

raigne, granted that to W yat and his wife in ker, who granted that to he when. 3 
riff, and chat Queen Eliz. preſencey L. only, abſque hoc that” E. 6. vievſeiſes, 45 
upon that it was demurred in law; und he ſhew?d che coule'df his demurrer, 
becanſe the pꝛott ſtations which he bad taken m bis repliration irt voi n 
the traverſe is not good. 


And it was argued koꝛ the Ockeadant, by Bawtry Serjedi that the . 
is not good, becauſe he had taken that by pꝛoteſtation which is trader | 
the pzincipalcaſcof Gresbrook and Fox, and tee the 22. H, 6. aud then fo2 the 
traverſe he held that to be naught ; Firſt becauſe he hadcraberſed, that whith bn Fg 
but a mean coribepance, Secondly he had trayerſey that which he had cobtefſeq, 
and avoided; and thirdly he had not eraverſed that wtuch he ought not to have tra» 
verſed, and kor the firſt it is put regularly in out bsoks that u mean convepance 
ſhall no: be traverſed, 17 e 5e. here No E. 6, is bur a mean 2 7 - 
ance, aadthe' ſubſtance is the metentatton neen Eliz. and chat o 
tre verſed, 17. H. 7. 2. the Prior of Towe Phun caſe, there it faid, if 25 7 1.7. 2. V. J. 2.88 
the Tenanf Trad. that the Plantiff was ſeiſtt "who tufeoffed once B. who infeoffey 46. 29½. 00. 27 L. 
C. who enkeoffed the Tenant, - that it is no plea to2 che Mlantift to Lap, that de 

was ſeiſe» till the Defendant diſfeiſed him, ab que hoc that C. enfeoffed dim, and 
fo2 that reaſon, he ought to traverſe the — made by B. fo2 the other was 
but a mean convepance : ſee Pyer 107. ai Txeſpals the Defendant conveyed to 
the donee, by 5. 026. dilceuts by dying ſeiſc d, ot the eſtate caile in every of them, 
the Plautiff confeſſed the intaile, and conveyed to him by feofment made by the 
heir of the donre which was #Yſeontinuance, and took traverſe to the dying (elſes 
of the tame froffor, and ruled to bte evil, for he onght to traverſe the moſt anti- 
ent diſtent: 42. H. 3.7. Seeondly it is cbil, becauſe he had tonfeſled the ſei⸗ 
fla of E. 6. any the grant by che ſame King to Wyat, and ſo had confeſſed and 

avopded 


King Veri.) M. 19. Jac. 
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avopded the ſeiſiu of the ſame Ring, and then the Law will not ſuppoſe that E. 6. 
purchaſed that again, and fo} that the traverſe of his dying leiſed is evil, when he 
had ſufficiently confeſſed aud avoided that befoze, as Dyer 336. in Vernons caſe, 
a diſcent was pleaded to the heire fzom his anceſtoꝛ, the other party ſaid, that the 
aaceſto} deviſed that to hun, abſque hcc that this diſcended to him as ſon and 
heire, and culed co be evil, fo) a traverſe needs not when he bad confeſſed, and 
avopded that befoze : Vide 14. H,8.Sir William Meerings caſe, 26. H.8. 4. 
by Fithzberbert, ut Brook in the abridgement of the ſame caſe, Cato that if the 
traverſe is evil then he had waved the plea befoze, and all was cbil 2 7. E. 4. by 
Littleton, fo hereby the rep2eſencation of Queen Eliz. ſhe bad gamed the iwhert. 
cance ta theCzown, and then the craverſe being evil, he had waved the tozmer 
plea which was good wi traverſe, and this ſe:ſin in the Czown is not anſwcxs 
ed, but by way of argumknt as here 14. H 6, 17. he ought to traverle abſqu e 
hoc that he died in his homage. 20. E. 4. 5.35. H. 6. 32, 


Ser jeant Tones to the contrarp, and as to that which. bath been laid, that the 
preſentment is alleaged to be in jure coronæ, and the confeſſing che pꝛeſentment 
is a plea by wap of argument, to which he anſwered that the recordis not ſo, but 
the ſeilin of the advowſon is alleadged by diſcent, to Elizabeth Queen, by force of 
which te was ſeiſed in jure corone and Iones argued that the craverſe is good, 
fo everp plea in barre ought either to be traverſed, and denied, oz confeſſed and 
aboided, and here that ought to be traverſed Dyec 208. 312. in abowry fo) a tent 
charge, and ſeiſin was alleadned inthe grantoꝛ⸗ of the land in fce, and the Plan. 
tiff ſai he was ſeiſed ir taile, he ought to traverſe that he was ſciſed in fee, and 
a ood traverſe Hill. 2. Iac. in C. B. Rot. 1921. Edwards againſt D. it was 
pleaded that ſuch a man was ſeiſed in fee of a rent charge, and the other confeſſed 
that he was ſeiſed in fee, and that a long time befoze he enfeeffed one I. S. there 
he ought to traverſe, that he was ſeiſed at the time of the grant: ſee the new 
book of Entryes Tavener and Geoches caſe, tn a Qu, Impedit. And a note bp 
the Lord Cooke: alſo he ſaid, that aftrr the grant there mop be an uſurpation, 
ang.ſo the dying ſeiſed in the caſe of an ab vowion iu gꝛoſs ought to be traverſed, 
21, E. 4. 1. 20. E. 4. 14. and as to that which hath been ſaid, againſt che pro- 
teſfftions ; he anſwered ic ought to be traverſed, and foz that the reſt ought to 
be taken by pzotelacion : and in ſowe caſes the conveyanee is traverſable ; ſce 
Cromwels and Andrews caſe. And ſo he concluded and pꝛaped judgement foz 


the Plantiff 


Note that he ſaid, that it was ad judge d in that Court 2. Iac. in the coſe of the 
Biſhop of Wincheſter, that two uſurpations gaine the advowſon fzom the King. 
And the reaſon was, becauſe the King by an uſurpation map gaine an advowſov, 
in him out of a Common perſon, and if the King Uſurpe, and che right patron 
pꝛeſent, he is remitted : Hobert by ſuch uſurpation, the poſſeſſion is gained fzom 
the Ring, but not the right, and note that upon the argument in the pzincipal caſe, 
by Bawtry and Iones, it was ruled by Hobert, Warberton, and Hutton, 
that ifche Defendant do not ſhew better cauſe by ſuch a dap, judgement ſhall ve 
given agatufk him; and Hutton ſaid, that he had ſtudied che caſe, aud found no 
doubt but that the traverſe is good, Winch was ablent in the Chancery. 


M. 19. Iac. C. P. 


T was moved fog « p2obibition by Harris Serjeant, to the Court of Audience, 
becauſe that the Plantiff wag ſued there foq ſaying io one thou art a Common 
Quean, and a baſe Quean, and Harris ſaid, that a pzobibicton hav been granted 


in this Court, fo2 ſaying to one that ſhe was a piperly Queen, and it was — 
| caſe 


- 


Sir George Stripping is 
in Waſt. | 
caſe of Man againſt Huckſler; and Finch ſaid, though the woꝛds ate not action- Trin. 19. 


able in our Law, they are punithable in the ſpiricual Court, foz che wozd Quean Jac! 
in their Law, implies as much as whore, but Hoberr ſatd, that this wozd Quean - 
is not a wo2d of any certain ſenſe, and is to all intents, and purpoſes, an indivi- 


duum Vagum, and (o incertain ; ſee moze after. 


Note that it was ſaid by Juſtice Warberton, that it Was adjudged in the caſ# 

of one Ablaine of Lincolns Inne, that if a man made a leaſe fog years rendering 

rent, and the leſſee 02 a ſtranger p2omiſe upon good conſider ation to pay the rent ; 

that in this caſe no action upon the caſe will lye, fo it is a rent, and is areal thing; 

and Hutton Juſtice being only pꝛeſent agreed, this was upon the motion of Finch | 
Serjcant, & Mic. 43. Eliz.in the Rings Bench in an action upon the caſe, he decla- 

red how he let certain land to the Defendant for pears, in conſideration of which M. N22 nal 
the Defendant pzomiſed to pap bim foz the farm afozeſaid, 20. I. and Hitcham ; 
moved that the action will not lye, becauſe it appears to be foz a tent, · fo which 

an action of debt lyes, but by Gaudy, Fenner and Clench it is not a tent, but a 

ſumme in groſs, and foz chat reaſon, becauſe he pzomiled co pay that in the con- 

ſideration of aleaſe, cleerly an action upon the cate lyes, but Sir John Walter 

replped, that a writ ot error was brought of this caſe of Simcocks in the exche= 

quer chamber, and the matter in law was aſſigned foz error, and it was ruled 

that no action upon the caſe will lye, fo Walmſley ſaid this was a. rent, foz ot 

neceſſity there ought to be ſuppoſed a commutation between the leſſd2 and leſſee, 

and that the leſſoꝛ demonded of the leſſee, how much he would give fo2 chat, and 
then he anſwered 20.1. chis made an entire contract, and fo2 that reaſon an action 
of debt lyes, and not an action upon the caſe, and Savil and Kingſmil agreed to 


this. 


Jn evidence to the Jurp, in a replevin bzought by I. S. againſt one Bennet, fox 
the taking of beaſts, and the Defendant made Conuſance, and he ſaid that 
Mr. Potts was ſeiſed of 6.acres of land, and granted a rent charge out of that ta 
one William Pots his ſon fn taile, and fo2 rent behinde he avowed, and the iſſu 
was, that the rent did not paſs by the grant; and Hobert ſaid, that in this cale 
the avowant ought to pꝛove that the grantoz was ſeiſcd of 6. actes, 02 moze; and 
not of 4, 02 5- acres, it he will maintain his iſſue in this cale. 


Action upon the caſe fo) words he innuendo the Plant iff ſtole the Tobacco out 
of bis Mrs. ſhop. Finch moved the declaration was not good, becauſe he had. 
not avcrred that there was a communication concerning him befoze, and where 
the perſon is incertaine there the innuendo is void, Hobert and Winch held that 
to be good, but then Hobert moved that the declaration was not good, becauſe 
be ſaid the Tobacco in his Mrs. ſhop, and had not averred that there was Tobacca 
there, to which alſo Wine h agreed, but if he had ſaid that he had ſtolen Tobacco 
out of his Mrs. ſhop ; ſuch declaration without anp averment is good; but here 
the woꝛds (the) had altered the ſenſe, and ſo there ought to bean averment; and. 
Wirth ſaid, that if he had ſatd, that he had ſtole 2 02 3 pound of Tobacco out of 
bis Mrs. houſe, this had been good without any averment , fox the certainty 8p- 


pears ; and it was adjourned. 
Sir George Stripping in W aſt. 


gi George Stripping bzought an action of waſte, and an effrepment was "BY 
'Iwardedco the Sheriff of Kent, to pohibit bim to make waſte, and the Sheriff 
returned the writ execut daccorvingly : and now there was an affidav it made co, 
the Court, that ſince the eſtrepment he had cut down chitaine TWullowes, — 
gr 
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grew upon the bank of the River, by which a bank fell down, and a meadow 
ad joyning was overflowed, and upon this affidavit Davies moved foz an attach- 
ment.acainft the Dekendant, faz it appears by this affida vit that waſte is com- 
micted,fo2 the cutting of willowes iu this caſe ts waſte,becauſe that they ſuppoꝛt the 
bank, as ik they grewneer ahouſe : Hobert and Winch being only pꝛelent, that 
this is a waſte in law, but pet no attachment ſhall be awarded, becaule that this 
appears only by affidavit, and is only che collection of the party, and this doth 
not appear bypleading, 92 by the retogu of the Sheriff; and Brownlow ſaid 

that in this caſe he ought co have a Pond, which was granteo. | 


Maior againſt two Bayliffs. 
* 


Ction of falſe impꝛiſonment was bzought by Major, againſt 2 Bayliffs of a 

cozporation, who pleaded not guilip, aud at the niſi prius the Plantiffe was 
nouſuite ; and nom Serjeant Richardſon moved upon the Statute of cap. 5. 7. 
Jac. fo} double coſts, and that upon the very woꝛds ot the Scatute, and the queſtt- 
on was whether the coſts ought to be taxed by this Court, oz by the luſtices of 
Aſſize : Hobert ſaiv, that upon the nonſuite the Iuſtices of Aſſize might have 
commanded the Jurp to have taxes the ſingle coſts, and then the lame judge might 
have doubled them, and that within the wozvs of the Stat. but if the judge g2ants 
chts, then upon his certificate the double coſts (bail be aſſeſſi d, fo otherwiſe the 
party ſhall be without any remenp, and Brownlow ch. Prothonotary agrees 
with that as to the certificate , that this Court ſhall alleſſe the Coſts , and 
Brownlow had a pꝛeſident accs2ding, 0 


Grice againſt Lee. 


347. Ee © againſt Lee in an action upon the caſe, and the JPlantiff declared that he 


being long time befoze , and ill is ſeiſed in fie of certain mefſages, and 
lands in Layton Buzard in the County of Bedford, and that to theſe meſſuages 
he had a common appendanc time bepond memo2y cc. in 600 ecres of waſte called 
Layton Heath, and had common in 600 acres of wood in Layton aforeſaid, and 
that the Defendant had made certaine connep bo zoughs, and which the afozeſaty 
couneps( where he had not made any mention of any conneys befoze) tat up the 
graſs, and that the Defendant had incloſed the ſaid wood, by which che Planciff 
had loſt the pzofits, and the Defendant as to the digging of the heath fo2 toneys, 
ſaid, that E. 3. granted to the Dean and Cannons of Windtor, that they and their 
ſucceſſo2s haberent in omnibus terris dominicalibus liberam Warrennam ſibi 
tunc et ſucceſſor. et in poſterum conferendam. And that the 20. E. 4. the Duke 
of Suffolk and his wife granted to them che ſaid Mannoꝛ of Lay ton; whereof 
the ſald Peath is parcel, and ſaid that 22. E. 4. it was enacted by Parlament, that 
all charters made by Ring E. 3. to the Deane and Canons of Windſor ſhall be 
good, and that the ſald Deane and Cannvns of W indſor being ſo ſrifed of the 
Mannor of Layton, and of the Heath in the 3. H. 7. erected a free warren, and 
that by mean conveyance the ſaid D. and C. conveyed chat to the Defendant , and 
ſo juſtifiedthe making of the ſaid coney borroughs, by vertue of the charter of 
E. 3. and as to the 600. actes of wood he juſtified bp the licence of the father of the 
Plantiff, who then was ſeiſed of the common, and upon theſe pleds in barre the 
Plantiff demurred; and Ser jeant Richardſon took exception ; becauſe that it ts 
not erp:eſly alleadged that bee was ſeiſed of the houle and land, to which the com- 
mon is appeudant at the time ofthe making of the conney borroughs, fo2 he only 
ſaid that along time befoze the erection of the conney borzougs, and pet he is ſeiſ- 
ed, which immplies chat de was (eiſed, bcfoze and after, but not at the time of 
the 
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the warren made, and fo2 this he cited the Book of entries where waſte was Mich: 1 9 

bꝛought, and be counted of a leaſe foz life to the Defendant and a grant of the re · Jac: INE 

vertion, and an attozument of the Tenant, and that the Defendanc had made I 

waſte, and ruled to be evil, becauſe he had not alleadged that this was after the 

attoznemeut, and ſo in Stradlings and Morgans caſe ; and he cited a judgement, 

5. lac in C. B. Adkinſon bzought an action of treſpaſs againſt I, S. and declared 

quod per multos Annos jam preteritos he h id ererciſed marchandize, and that A. K 
the Defendant ſuch a dap laid of him that he was a Bankrupt; and it was ad- 8 * 
judged that the declaration was evil, becauſe he had not alleadged that he exerciſey * , 
marchandize, at the time of che ſpeaking of the wozds, and he ſaid that the cauſe 

of the judgement was entered upon the roll, and the ſame caſe he could ſew to the 

Cone : and Hobert deſired col. e that, fo he doubted much of che law ofthe ſame 

caſe, to which Winch and Hutton agreed, and Richard(0n ſaid, that as to that 

which map be iaid, chat a fee ſimple ſhall alwayes be ſuppsſed to have conti · 

nuance if the contrary is not ſhewed ; to chat he anſwered that is not ſo, fo2 the 

book of the 7. H. 7. 8. if in barre of aſſiſe, the Tenant laid that I. S. was ſeiſes 

and gave, this is not good becauſe he had not ſhewed quod fit ſeiſitus exiſtens 

dedit &c, which being in aplea in barre, is moze Rong then in a declaration, co 

pꝛove that a fee ſhall not be intended to have contmuance without an expreſs alle- 

gation : and ſo he concluded chat the declaration is naught : but by Hobert, 

Winch, and Hutton, it is verp good notwichſtanding this objection, any 

Winch cited the 13. Eliz. in Ejectione firme, where the life of the perſon was 

not cleerly alleadged, but the declaration only was that the lefſor was, and pet is 

ſeiſed, which was a ſufficient averment of the life of che perſon, and ſo the decla- 

ration is good, aud another exception was taken to the declaration by Hitcham 

Serjeant, becauſe that the Plantiff had declared that the Defendant had made con- 

ney bozzoughs, and with the atozeſaid conneps had eat up the graſs, where be 

had not alleadged any ſtorting ofthe coney borroughs before with coneys, and 

then it is impoſſible they ſhould eat up the graſs to the p2ejudice of the Plantiff, 

but to this it was anſwered by Serjeant Attoe, that though the declartion ag to 

that is naught, yet the digingof the coney borrough#is to his pzejudice, annſſuffi- 

cient to maintaine the action, which the Court gzauced: and as to the matter in 

taw Attoe argued fo2 the Plantiff, andreciteo the caſe co be that, E. 3. granted 

to the Deane and Chapter of Windſor, that they (hall habe free warren inthe lauds 

which yet they had not purchaſed, and of which they were not ſeiſen ac the time. 

whether this is a good grant, and ſhall extend to take effect after the purchaſe ; 

ſee Buckleys caſe: and he argued that it is not a good grant, and he put a diffe- 

rence between a warren, and other pziviledges which are flowers of che Crown, 

which map be granted infuturo: but a warren never was a flower of the Crown, 

and fo2 that reaſon a grant de bonis et cattallis fellon. et fugitivorum map be. 

granted, and pet not be in eſſe at the time of che grant, foz it is a flower of the 

Crown, and it is ſaid 44. E. 3. 12. that the King map not grant a warren in o- 

ther mens lands, but only in the land of the grantee, and upan this he concluded 

that this grant ſhall not extend to land after purchaſed, and the rather becauſe it 

is in the nature of a licence which (hill be taken ſtrictly, ſee 2 1. H. 7. 1.6. ö 

And Hobert chief Iuſtice ſato, that this woꝛd demeans is derived of che French 
m nds en ſon manies, aud though the Lozd of the mannoz had the waſte in his 
hands; pet he had not the common: and as tothe confirmation bp Ed. 4. they all 
agreed that this will coufirm nothing to him but what was granted by E. 3. himy 
ſelf; and then as to the licence pleaded that is of no effect, fo? firſt the licence is 
pleaded to be made to one Sir Cha. Haydon, and the Defendant did claime under 
bim, and this licence was made by the father which will not binde the ſon who 
had the land, to which the common is appendant after the death ofhis father,. fo 


a common map not be extinguiſhed without deed; and Hobert and all the Court 


agreed, that the licence of the father will not binde the ſon; and by the Court if. 
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Mich, 19, nothing is ſhewed to the contrary within a week, judgement ſhall be given foz 


the Plantiff. 


Davies againſt Turner. 


Avies brought a replevin againſt Turner, and he declared of the taking in a 

place called the Holmes, and the Defendant made conuſance as hapliff to Sir 
George Bing, fo that one Clap held certain land of him by 20. s. rent and ſuite 
of Court, aud foz the rent he avowed, and alleadged ſciſinbythe hands of Clap, 
the Plantiffſatd, that Chap held 40. acres of land by 9. g. rent, lealty, and ſuite 
of Court, abſque hoc that he held modo et forma, and upon this it was demur« 
red; and the ſingle point was this, in avowry the Tenant alleadged Fc. and the 
queſtion is whether he ought to traverſe the tenure, oz the ſciſin, and it was ar⸗ 
gued by Henden Serjeant, that he ought to traverſe the ſeilin, and that the tra⸗ 
verſe of the tenure is not good, and beſives here is double matter, foz the conclu- 
ſion ſounds in barreof the avowrp, and in abatement of the avowry : ſee a good 
caſe 18, H. 6. 6, fo the falſneſs of the quantity of the land, and the faiſneſs of the 
quantity of rent, the on goes inbarre, the other in abatement of the avowrp, 47. 
E. 3. 79+5. H. 6. 4. and affirmed fo2 good law. | 


And as fo the ſecond point he held the ſeilin to be craverſable, and not the tenure, 
and firſt he ſaid there was a difference between pleading in barre of avowrp, 
and in the abatement of the avowry, fo2 in barze of the avowry there the ſciſin is 
is not traverſable by Frowick 21. H. 7. 73. which opinion he held fo; good law: 
fo2 it is agreed in Bucknels caſe, Co. 9, ye map not ſay that he geld of a ranger, 
abſque hoc that the avowant was ſeiled, but otherwiſe it is when that goes in 
abatement of the avowry. 


Sgcondly he ſaid that the ſeilin is the principal thing, and the pꝛincipal thing 
— be traverſed, fo2 if Aman had ſeiſin of many {ſervices leilin ſhall never 
be ayded till the Stat. of magna charta: ſee Bucknels caſe Cook g. and here the 
ſeifin is the moſt meterial thing, and the moſt pꝛoper; ſee 37. H. 6. Bro. 
Avowry 76. ne tiendra is no plea fo2 a ſtranger to the avowry, but he ought to an- 
ſwer to the ſeilin. 


Thirdly the canſe foꝛ which the ſeilin is craverſable, ſee a notablecaſe per Dan- 
by 7. E. 4. 29. fo the beginning of the ſervices may be time beyond memory ec. 
and foz that reaſon may not be tried: ſee 20. E. 4. 17. 22. H. 6. 3. 26. H. 6. 25. 

by Newton he may tra verſe the tenure: Attoe contrary 13. H. 7. 25. te this it 

was anſwered, that the number Rolle map not be found: 5. H. 7. 4. 13. H. 6. 21. 

21. H. 7. 22. by Frowick ; and Kingsmil : Harvey to the contrary, the caſe 

was that the Defendant made conuſance as Bapliff to Sir Ceorge Bing fo2 this, 

that Chap held a meſſuage &c. by certain rent, and by ſutte of Court; and the 

other ſaid, that he held 40. acres by 9. 8. and ſuite of Court, abſque hoc that he 

held the meſſuage, and the land medo et forma, and he argued that it was a goon 

tra verſe of the tenure, and not double, which was granted by Hobert and by 

Winch being only pꝛeſent, and Hobert ſaid, true it is that ff the Lom had ſciſin 

of moꝛe then the very ſervices, in this caſe it map not be avopded in avowrp, 

and no fall tenure ſhall be avopded #c. but when he jopns another falſity, and hat 

is in the quantity of land, now the falſe quanttcyof che rent had made the (tenure 

traverſable, and the judgement was commanded to be entred accordingly. 


Thomas 
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Homas Bull Executor of William Bull bzought an action againſt Fankeſter; 

and declares that the Defendant enfeoff:d his Teſtatoz in certaine land, and 
that he covenanted fox him and his heirs, that he was ſeiſed of a good eſtate in fee, 
and he alleadged the breach, upon which they were at iſſue , and now Attoe moved 
in arreſt of judgement, firſt becauſe the Plantiff ſur ing as Executor had not ſhe wer 
the QAill, to2 it hath been adjudged here, that if a man bzing an action as cxecu⸗ 
£02, and ds not ſhew the Mul, chat the Defendant map demurre upon that, he- 
cauſe it is matteꝛ of ſubſtance : but Hobert ſaid it is very gaod; becauſe the De- 
fendanc had admitted him to be reſponſible, but it is true he might habe demerred 
upon the declaration, as we often times adjudged here; ſecondly Attoe ſaid, 
that the covenant being made with che heire, the executor (hall not have an action 
of covenant, fo? it is annexed tothe land, which was granted by Hobert and Winch 
being only pꝛelent in the Court. 

Note that it was ſaid at the barre aud agreed, by Hobert, that if the debto2 make 
the dettee his executoz, he may now retain in debt againſt him, and ſafely plead ple- 
ne adminiſtravit, if he had no other goods, and ſhall not be driven to his ſpecial plea, 
and ls it had been agreed octen times in this Court? x : 


Parſon, and Morlees caſe. 1 


Arſon and Morlees caſe, it was ſaid that the Lozd Chancellour pꝛeſented to denen 
ayzenefice, which belonged to the King, which was above the p early value of 
20. 1. per annum, and this was referred to Hobert chief Iuſtice, and to Tankeld 
chief Barron, to cettiſie whether thiy was meerly void; it remained good till it 


was avoyded. 


Harris againſt Wiſeman. 


Arris had pzocured a pzohibician againſt Wiſeman, who had libelled tn the 

ſpicicual Court againlt the Plantifffoya (ra; in the Church, which did be- 
long to his houſe, and it was laid by Hobert and Winch only pꝛeſent, that a 
man, 02a £020 ot a manno}, who had any Ille 82 a ſeat in the Church ct. and he 
is ſued {02 that in the ſpirtcual Court, he (hall have a pꝛohibition, but not everp 
common pariſhioner foz every common ſeat, and upon the firſt motion at the barre 
in this caſe, day was given over to the Defendant, to ſhew cauſe wherefoze that 
a p2ohivician ſhall ust be granted: and che Defendant not having notice of that, 
after the day the Plaut itt had a pꝛohibition, and now after the day he ſhewed a good 
cauſe, and upon that a ſagerſedeas was granted to ſtay the pꝛohibition in that caſe.” 


- 


Ayleſworth againſt Harriſon, 


9 99—— againſt Harriſon in debt againſt an execute, the queſtion was 
whether he mayplead plene Adminiſtravit, and give in cvidence a debt, in 
whicy the Teſtatoꝛ was indebted to him, oz whether he may plead the ſpecial mat- 
ter, that plea amounting but to the general iſſue ; and it was argued by Harris 
Serjeant, the Defendanc may plead the ſpecial matter, and ſhall not be bound to 
the general iſſue, to leave that to the lap people who map ſuppoſe ſuch a retainer 
to be an adminiſtration: and he vouched the 15. E. 4. 18. if a man illiterate ſcale 
a deed which is read to him in anothe ; manner, gc. and he delivers that as an eſ- 
c20w to be delivered over as his deed upon conditions performed: and this is deli- 
vered ober bekoze the conditions perfozmed, he map in this cale plead the ſpecial 


matter. and conclude ſo not his decd, 02 if he will he may plead che general _ 
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of non eſt ſactum: and ſo is 39. H. 6. in dower, the Tenant ſaid chat befo2e 
marriage the husband infeoffed him» and that after the Tenant let co him at Tull, 
and that the husband continued poſſefſion during bis like, abſque hoc that he was 
ſeiſed of ſuch an eſtate of which ſhe might have dower: and exception was taken 
there, becauſe that this only amounts co the general iſſue, and yet ruled to be good 
fo2 the lay people may conceive ſuch a continuance of poſſeſſion during the tife of 
the leſſee, to be ſuch an eſtate of which the wife map have dower ik this were put 
upon the general iſſue ; and in our caſe, becauſe he had liberty to plead ſpecially, 
oz generally, he p2apcd that che Defendant map be admitted to plead ſpecially, and 
that he map not be bound tothe general iſſue : Serjeant Hendon to the contraty, 
if one plead a plea which amounts to the general iſſue, ſec Lay fields caſe, Coo. 10. 
and though in Wooodwards caſe commentarics ; there was ſuch a plea pleaded, 
pet this doth not peove the contrary, foz in the ſame caſe no exception was taken 
by the Plantiff: and pzeſi>ents do p2 ove that the Defendants in this kind have been 
compelled toplead the general iſſue ; Hobert, if no ſpecial matter may be alleadged 
to the contrary, the Defendant ſhall be compelled to plead the general iſſue, and 
this is good diſcretion in the Cour?, to take away the perplexicy of pleading, be- 
cauſe one plea is as good as the other: to which Winch being only pꝛeſent agreed, 
and it was ordered that the Defendant here plead accoꝛdingly. 


Sergey v- ; 
C. Jn debt againſt the heire upon the obligation of his father, aud in the declarati- 
on the Plantiffomitted theſe woꝛds, obligo me et hered cs meos & c. and after 
error bzought, the Plantiff pꝛaped chat this might be amended, becauſe it was the 
miſpꝛiſion of the Clark only : Hobert and Winch ſatd, that this ſhall not be 
amended , fo2 it is a matter of ſubſauce, but becauſe the clark who made this 
miſp2iſion was a good clark, day was given over &c. 


Widdow Archers calc. 


N debt againſt the Widdow of Archer being executrix of her husband, and the 

Plantiff declared that neither the Teſfaco? in bis life, no} the cxecutrix after his 
death had paid that, omitting thoſe woꝛds licer ſæpius requiſi tus: &c. and evil, 
but this omiſſion was amended. 


Sir Edward Grubham againſt Sir Edward Cooke. 

Pos1,23 
Ir Edward Grubham bzought an andita querela againſt Sir Edward Cooke 
upon a recognizance of 4000. I. and this was acknowledged to the uſe of his 
Mother, and ſhewed that the conuſoz hadinfeoffed him, and another in the land, 
and that the conuſee had ſued execution only againſt him; and it was found fo the 
Plantciff, and it was ſo moved in arreſt of judgement by Aſhley Serjeant, firſt be- 
cauſe he had not ſhewed in this audita querela when the Statute was certified, 
nor pet the Teſte, no2 pet the return of the wrir of extent: ſecondly the Plantiff 


had not ſbewed himſelf che party agrieve?, becauſe he had not ſhewed an ouſter, 


and befse an ouſter no audita querela lyes fo the purchaſoz, but orherwile fo2 
the heir; as 17. aſſiſe 24. Hobert and Winch only pꝛeſent, the liberate is an 


ouſter of it ſelf. 
Empſon againſt Bathruſt. bol. 50. 


223 agaiuſt Bathruſt in an action of debt upon an obligation of 23. 1. che 
condition was to pap 20. l. and, the Defendant ple aded the Statute of the 2 5 
0 


UMI 


— 


Empſon Verſ. 
Bathruſt. & 


1 


— 


of H. 6. cap. 10. that no Sheriff map take an obligation by colour of his office 
iu other manner 02 fozm then q there pzeſcribed by the Dtatute, and he ſhewed that 
a Statute of 200. I. was acki wiedged to him, the Defendant by I. S. ans that 
this was extended by the Plantiff being ſheriff ;and that it was agreed between one 


Charles Empſon bzother to the Plantiff, and che ander-ſheriff befoze the liberate 


executed, that the Defendant ſhould enter into the ſaid bond to the uſe of the Plan- 
tiff, the P:antiff confeſſed this, and pleaded the Statute verbatim; where upon 
the Defendan demurred, and Hendon argued fo2 the Defendant, and ſaid there 
is 3 points in the caſe : firſt when the ſheriff doch take an obligation with penalty 
fo2 money which is given to him fo his fees which are due by the Statute of the 
29. of Eliz. whether this be good within the Statute: the ſecond point is, when 
the Sheriff extends che Statute, and the conuſee enters into bond fo2 the payment 
of his fees after the extent, and befoze the liberate returned, whether this is good: 
and thirdly where the Satute gives 1 2. d. in the pound foz the firſt 100. 1. and 
if that exceed, then but 6. d. whether this ſhall be taken but only 6. d. in the pound 
fo; all, chat excecos a hundred pound, 02 whether he (hall have 12. d. fo the firſt 
100. l. and 6. d. foʒ the reſt : and it any of theſe 3. points be againſt the Plantiff, 
he ſhall not have judgement. And firſt Hendon argued that this bond with penal- 
ty is out ofthe Statnte, ofthe 29. Eliz, foz firſt in our caſe the bond is void , by 
the 23. H. 6. fo) it is taken to another, and not tothe Sheriff, and beſides che 
ſame Statute doth not extend co any obligation with penalty, and then it ne: 
ver was the intent of the 29. of Eliz.thatany other (hould be taken, oz after another 
manner, and the Statute of the 23, H. 6, was made only to pꝛevent the extortion 
ofthe Sheriffs, and of their officers, as may appear by a particular recital of the 
Dtcacuce : and pet he agreed that by the equity of che ſame Statute, he ſhall have 
4. d. fo; every warrant as appears b the new book of entries: und then he ſatd, 
if the Sheriff take other fees, oꝛ in other manner it is extortion: and fo chat by 
21. H. 7, if he takes an obligation, oz covenant which tends to extoztion, the 
law will meet with that, and he celyed much upon Manninghams caſe Com. 65. 
where it is ſaid, the Sheriff may take a bond, with a great penalty fo the appea- 
rance of the party, but not fox his fees by the Stat. of 23. H. 6. fo that Stat. as 
to fees is not repealed by the 29. Eliz. and ſo he coucluded this bond with penal · 
ty fo his fees was extortion, and void by 23. H. 6. which is not repealed by the 
29. Eliz. and by conſequence void, fo2 that Statute was not made to puniſh them, 
but to pꝛe vent all extoztion in them; and this Statute is penued Urictly to pꝛe- 
vent any thing which had but ayp colour of exteztion, like to the Statute ok che 
13. of Eli. cap. 8. againſt uſury, if any evaſion be made by any indirect dealing 
to avoid this, yet the Statute will meet with that, as appeares in Claytons caſe : 
aud foz that reaſon he concluded this bond with a penalty to be void. 


But admitting the bond to be «Sd, the Sheriff had not taken that in due time, 
fo befoze the liberate there is no compleat execution, but otherwiſe in the caſe of 
a Statute Merchant, fo? there needs no liberate of it ſelf: ſeethe books of en 
tries 59. the difference agreed, by whfch it is apparent that befuze che liberate 
there is no compleat execution, and the wozds of the 29 of Eliz. are fot the ſer- 
bing and the executing ec. ſo that befoze execution the Sheriff all have nothing, 
foz this wozd ( fo2 ) tmplies a condition pꝛecedent, as an annuity pro conſilio 
impenſo ; he ought to ſhew that he had given counſel; and pet it is true that this 
Statute of che 29. Eliz. hathmade a contract between the Sheriff, and che party 
that hath cxecution, and he may have his contract, fo it is a contract in law, and 
ſo it was reſolved, but he ſhall not have that befoze execution, as was holden, Paſch. 


14+ Tac. Rot, 5- 39. B. R. Pierpoint againſt Bowley, that the Sheriff ſhaltbe * 


boimd to redeliver the fees to the party, if it be not fully exetuted, by which it is 
apparent, that befoze execution ns ftes are due to the Sheriff, and as to the third, 


he argued that the Sheriff ſhall have only 6, d. in the pound when that erte eds a 
hun red 


Trin. 19. 


Jac. 


22 Mapps and Mapp Verl. 
Sir Tſaac Sidlle). c 


ud i. hundred pound, fox the intent of the Statute is to put that incertainty, and not to 

4 9. make fractions ; but it will be ob jected the intonvegence that will enſue upon this 
Jac. conſtruction, koʒ then the Sheriff all have as much foz the executing of 100. l. 
as foz 200. l. to this he auſwered that this may well be, fo2 it is the woꝛds of the 
Statute : and foz authoriip in that point he cited the caſe of Foſſet and the Sheriff 
of Nottingham Paſch. 36. Elz. Rot. 1301. where this very point came in que ſti⸗ 
on, indeed no judgement was given in the caſe, but the opinion of the Court was 
as he had argucd: and ſo he praped judgement fe the Dekendant; Bawtry Ser- 
jeant to the contrary, and he argued briefly as to the firſt point, that the obliga- 
tion with penalty was taken fo2 due fees, fo} it is a due debt, and then what 
reaſon is there that he ſhall not take an obligation foz a due deit : and as to the ſe- 
cond point he argued that che bond was well taken befoze execution, fo2 the wozds 
of the Statute are that the Sheriff ſhall not take of any, cither directly oꝛ indirect- 
Ip, foʒ chat which he ſhall leavy oz extend in execution gt. and this wozd ( fo) im- 
plies a taking befoze o; after 21. H. 7. ſaith that the pyiſoner ſhall be diſcharged 
paying bis fees, and this papment ought co be befoze viſcherge, and the common 
law ſaid that an hoſtler may retaine a vorſe fo? his meat, in this caſe payment ought 
to be fo2 his meat befoꝑe the deltverp ok bis horſe: and Coo. 5. Graies caſe, there 
Popham ſaid if a man had pot water by pꝛeſctiption paying 6, d. in this caſe he ought 
to pap befoze he hath che water, fo2 otherwiſe the owner had not any remedy, and 
ſo here he doubted that when the Shirifmade execution whether he ſhall have any 
remedy oꝛ no: and therefoze it is good conſcience to allow him to take a bond fox 
that befoze he make execution, fo otherwiſe a great inconventence may inſue, fo2 
perchance aſter the extent, and before the li! erat, the partics map agrec, and 
then che Sheriff ſhall not have any thing fo? all his paincs which he had taken in 
the extent, which never was the intent of the Statute, but it may be ob jected that 
in this caſe the Sheriff may have an action upon the caſe agaiuſt the debtee, oz the 
conuſee it he make ſuch compoſition, I anſwer, yet this is a great hinderance, and 
trouble go the Sheriff to pzolecute the ſuite, aud it ſhall be very inconvenient to al- 
low chat che Sheriff ſhall be allowed no other remedy : and then fo the third point 
be argued that the Sheriff ſhall have 12. d. in the pound fo2 the firſt xco, l. where 
the bond exceed 100. I. and 6. d. foz that which exceeds, tor otherwiſe as the caſe 
is he ſhall have nothing at all fo? the firſt hundred pounds, fo2 the words of the 
Statute are, if the lame be above 1 00,1. then he ſhall have 6. d. ſo that 6. d. only 
ſhall be taken fo2 that which is above 100. I. and nothing fo2 the firſt hundred if 
this conſtruction ſhall be made: and he alſoremembred the objection made vy Hen- 
don, and ſo concluded that judgement onght to be given fo2 the Plantiff: Ho- 
bert ſaid cleerly, the Sheriff map cake a ſingle bill foz his fers, and that is the ordi⸗ 
nary courſe, alſo he read the Statute of the 29. Eliz. that it ſhall be lawful to the 
Sheriff gc. and ſaid the wozds of the Statute made a contract in law, foz which 
an action of debt lyes fo the Sheriff, and heMidto Se: jeant Bawtry that the ſc- 
condpoint will be found to be againſt him, and fo the third point that the Sheriff 
ſhall have but 6. d. fo2 all in the caſe the ſumme exceed 100. l. and ſo they thought 
judgement ought to be given foz the Defendant ; and Tuſtice Winch ſaid that che 
reaſon wherefoze the ſumme of 1 2. d. in the pound is given if that not exceed 100. 
l. is, becauſe that it is as much labour co the Sheriff, to execute 1 00. l. as it is fo? 
500. l. 


Maps and Maps againſt Sir Iſaac Sidley. 


L 58. h. 48. Fe. M Apps and Mapps bought an action upon the caſe againſt Sir Iſaac Sidley 
De. fac: #83. . .Y.A upon a piomiſe; and ſhewed that one named Holdiſh was indebted to the 
au 22 Teſtatoꝛ of the Plantiffs in 12. d. upsn a bond which became due, and that the De- 
8 fenvant in conſideration that the Plantiffs will fozbrar to pꝛoſecute a ſuts e the 

ame 


Mabies 8 Sir Edward Grubham Verſ.) 2 FRE 
calc. Gratwick Sir Edward Cooke. 


ſame obligation, he pꝛomi led to pay that; andthe Plantiffs ſhewed that they had Mich. | 
fo2b02n lum till fuch a day &c. and upon non aſſumpſit pleaded-it was found fo2 9 
the Plantiff, and now it was moved in arreſt of judgement by Hitcham Ser jeant Jac. 

of the King, that this declaration is not good, tog this fozbearauce ought to be end... 
fo2 ever, and not a cemporary fozbearance only, foz the Defendant by his pꝛomiſe 
bad made the debt his own,as if the aſſumpſit 4 pꝛomile had been to fozbear to come 
to mp houle,this ought to be a perpetual fozbearance;and here the aſſumpſion of the 
Defendant amounts to areleaſe in law to the pzincipal, and vet he agreed if this 
had been genc rally that he had fozborn,. and had not ſhewed he had fozborn ill ſuch 
a day, the declaration had been good: Hobert, if the yzomiſe had been to fez. 
beat till ſuch a day, thete he may ſue the dettee if he do not pap it the day, and it 


was adjotirned, 


Mabie calc, 


Ma caſe, Hobert in Parſon Mabies caſe if J let my rectory ercepting my 
glebe, the exception is void, fox no rectory may be without glebe : and the 
ſame law of a manno} excepting the demeaſnes, but he map except parcel of the 
glebe, and good, but in pleading the leaſe of a reccory this ſhall be take n fo; the 


whole rectory, and not foz parcel, 


Gratwick againſt Gratwick. 


—— brought a formedon in remainder againſt Gratwick, and the Te⸗ 
1aut pleaded that the dap of the purchaſe of che writ, and pet he the Plantiff 
is ic11ed of the moity ofthe land in demand; and it was argued bp Serjeant Har- 
vey that this is no good plea, foꝛ he ought to ſhew of what eſtate he was ſeiſed, and 
he may be ſciſed by vertue ofa Statute, and he vouched the 39. E. 3.7. Hobert, 
if he had ſaid that he was ſeiſed in his demeaſne as of fee, oz as of freehold, this had 
been good, and a ſe iſin by fozce of a Statute is no ſeiſin at all: and Hutton ſaid, 
if Tenant plead entry in part pending the wric, he ought to lap that be entered, 
and expulſed he other, foz otherwiſe it is not good: and J conceive chat the 
Court inclined that in the pꝛincipal caſe, that the plea foz the cauſe atfozelaid, being 
of a general ſctſin was not a good plea. 


Sir Edward Grubham againſt Sir Edward Cooke. Hale, 20 


T another day the caſe of Sir Edward Grabham and of Sir Edward Cooke 
was moved agatne, and it was objected by Aſhley, that the declatation in 
the audita querela is net good, becauſe he had not (hewed the day of the Teltee, 
and of the return of the writ,# execution in certainty, but only by pꝛoceſs ſuch a day 
out of the Chancery, which is not good, but he ought to plead all the rccozd of 
the extent in ſpectal ; and he offered co ſbew a p2eſident of that: and ſecondly he 
had not ſhewed the execution of the liberate by which the land was delivered, and 
ſo there is no expreſs allegation ofa grievance : Richardſon the p2eſivents in the 
old book of entries are accorving to our declaration: and Hutton vouched the 
9. H. 6. and 39. H. 6 and in an action ot debt upon a judgement, he needs not re- 
cite all the tecoꝛd, but he may begin at the judgement: and as to the ſecond point 2 4 
they all agreed, that the party map have an audita querela befoze an ouſter ; and /. 2a. 631. Hes £7, 
| pet here the ſhowing that it was delivered to the conuſec by the uberate is a ſuffict- 
| ent aberment of cheouſter, fo it map not be delivered without an ouſter ;- and ru- 
| led that the Plantiff ſhall have judgement if the Defenvant do not ſhew other cauſe 


by ſuch a dap. 4 
Upon 
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Mich. 19. 
Jac. 


cl. 267, 


— 


Upon a Capias Vtlagatum the ſberiff returned that the party which was arre- 
ſted, had a pꝛotection zom Lord Stafford, who was a Lord ofche Parliamen ; 
and it was moved by Serjeant Hitcham that the return was not good, fo2 the pꝛo⸗ 
tection of a Lozd of the Parliament is not good in a Capias Utlagatum, which 
concernedthe King; and by Winch Iuſtice only pzeſent in Court, the return 
is cleeʒly naught : and day was given over to the Sheriff co amend his return: 
and this was granted by Hobert chief luſtice, at another day this Term, 


Peter Vanheath againſt Turner. 


Eter Vanheath b2ought an action againſt Turner, and declared upon che cus 

ſtome of Merchants, that if any Merchant over the (ra deliver money to a fac- 
£02, and make a bill of exchange under his ſeal, and this is ſubcribed by the Mr, oꝛ 
by auy of the company of ſuch Merchants, that the Merchant himſelf, oz all the 
company, oz any one in particular maybe charged to pap that; and he ſhewed that 
one Morgan was facto2 of the company of which the Defendane was one; and that 
the laid Morgan did ſubſtitute one Greenway, to whom the Plantiff dchvered 
1 00, l. upon a bill of exchange, to which bill one Bounder being one of the com; 
pany ſet to his hand in England; and ſo the action accrewed to the Plantiff. 


The Defendant pleaded nihil debet per legem, and upon that the Plantiff de⸗ 
murred in law; and the queſtion was whether the Defendant map wage his law, 
and it was argued by Ser jeant Harvey that he ſhall not wage his law, fo2 this is 
only an action upon the caſe, and ſounds only in nonkeſance, and here is no pꝛivity 
between the Plantiff and Defendant ; foz the bill was made over the ſea, and 
ſubcribed here in England, and he ſhallnot charge the Defendant without a ſpecial 
cuſtome, ſothat it is plaine that it is cuſtome which made the Defendant 1pable, 
and if the Defendant do not pay fo} this no action of debt lycs, but only an action 
upon the caſe : and every plea ought to conclude to the point in action: and fo 
that in trober and converſion non culp, is a good plea : and pet he may traverſe 
the finding, fo2 this tends tothe iſſue, and is good; and ſo in delt upon a leaſe 
fs2 pears, nihil debet is a good plea, oʒ non dimiſit, fo2 the cauſe alozeſaid, but 
when the plea doth not tend to the point in iſſue, it is otherwiſe, fo2 he ought to 
traverſe that which tends to the point in iſſue, and in our caſe the Defendant map 
traverſe the cuſtome, oz give anſwer to the nonfe ſauce, but be ſhalluot wage his 
law; and an action [yes upon this contract againſt the Mr. foz this, and lo he con- 
cluded that judgement ought to be given fo; the Plantiff. 


Harris Ser jeant contrary ; this non payment is not a non feſance in the Defen- 
dant; and bete the Defendant may not plead not guilty, 02 non aſſumpſit, foz 
no pꝛomiſe was made, and it is a gene tal rule in law, that where a man map tra- 
verſe the con vepance, there he ſhail not wage his law : ſee 5. H. 7, but here the 
Defendant may not traverſe the conveyance, Ergo he may wage bis law, and 
5. H. 7. the ſucceſſs2 of an Abbot ſhall have his law of a contract made with his 
pedeceſſo2, and he ſaid chat the book of the 23. E. 3. is not law. Hobert chief 
Iuſtice if the Bapliff at the common law make a lubſtitute, the ſubſtitute is not 
chargeable, but here the cuſtome will bind the law. Secondly he laid 2. oz 3. 


Merchants trade over the ſea who made a facto2 there, who takes money there, 
and gives a bill, and this is ſubſcribed{by one of the company, that this ſhould bind 


all o2 any of the company is not a good cultome, and the cuſtome of Merchants 
is part of the common law of this Kingdome, of which the judges ought to take 
notice: and if any doubt ariſe co chem about there cuffowe, they may ſcnd foꝛ the 


Merchants to know there cullome, as they mip ſend fo2 the Civillians to know 
there 


UMI 


— 


— 


Allen. 
thert lam, and he thought that the Defendant ought to be admitted to wage his Micha. 
law, ox che delivery of themonep made a coucract in law, ann as he may habe an Fac. — 


action of debt, ſo without queliion he wap babs an arcion upon the cale, andſs . 
coumt upou a pzomiſe, aud then the Defenvant maynot wage his law. | 


Doctor Hunt againſt Allen. 


Octor Hunt bzought an action of debt upou av obligation of 100. l. agatuſt 

che heire of Edmond Allen, and the condition of the obligation was, that 
whercagthe teſt ata Edmond Allen in the firſt ycarof the raigne uf the King, hath 
given aud granted to the Plantiff the ppefentacion to the Church of D. if therefoze 
the laid Edmond Alllen, tom time co time ſhall make good the ſaid graut fromall 
incumberantes made, oz tobe made by him, aud his hers, tat then gc. and the 
grantoꝛ dped, and the Church became vod: and the heirr of the grantoz pꝛe feu 
ted, and whether this was a breach of the Condition, was the queſtion ; and Ho- 
bert chief luſtice and W inch being only pꝛeſent, thought this to zttous p:eſentati» 
on to be no breach of the conditien, but ches ex tenos only to {awful diſturbauce 
vy the heire, and by the pieading here it appears, that though che heire pzelenced, 
pet he had no right to peſent, becauſe that his father han granted that before : 
and then the pꝛeſentation of che heire is as a meer ſtranger. And thoſe general 
woꝛds will not extend to a toztious diſturbance bp the heire : but Hobert ſaid, 
that the wozds ſhall have ſuch a conſtruction as if it had beea ſaid, chat he all en- 
joy the ſame,from any act 92 acts made by him, q his herres 2: aud in this caſe there 
ought to be a lawful eviction to make a breach of the condition: hut otherwiſe if 
the condition had been that be ſhall peaceably en jop fꝛam any act oꝛ acts made by 
tim. 02 his heir cs, in that caſe atoztious dilurbance would have been a breach 
al the candition, but it was adjornedt(ll another time, 


Anfomnation was for that one ſuch, his appꝛentice, departed out of his ſervice, 
and the Defendant received and retatned him withouc a teſmmontal from che Mr. 
contra fozmam Statuti. And ſohe demanded 5, 1. che Defeadanc pleaded nihil 
deber per patriam, and it was found againit him: and now Hendon Serjeam 
moved in arreſt of judgement, that an appꝛentice is out of the clauſe of the Sta- 
tute ofthe 5th. of Elizaberh ; and that the ſame Statute extends only ts ſervants, 
und tolabonrers retained within that Statute, for the ſtatute (aich, be it enacted 
that no perſou 02 perſons that depart out of ſervice without ſhewing of a teſtimoni⸗ 
al, as is above remembered, and this branch as is above remembered, had only 
reference to the n xt clauſe befoze, and the ſame branch befoze makes only menti- 
on of certaine trades, t ch an appꝛentice as in our caſe is not included: and 
the ccrtificace ſet down within the Statute, pꝛoves that an appꝛentice is not with- 
in the Statute, fo2 the wozds are I. W. ſervant to ſuch a onexc. and ſo it extends 
to ſervants, and not to apprentices; and ſecondly, he ſaid the infomation is not 
good, becauſe he had not ſhewed in what trade this appzentice ſerved : and per- 
chance he was retained in ſuch a trade as is not within the Statute : anvKhirvly, 
he had not ſhewed what time he was receive, that ſo it might appeare that he was 
an appꝛentice but foꝛ half a year : and ſuch a recainer is not within the Statute, 
fourthly, the conclufion of the information is contrary to the ſoꝛm of the Statute; 
yet this doth not aide the imperfection of che infozmation, koꝛ ſuch infozmarion 
only extends comatterof circamftance, and not tomarter of ſubſtance. Finch Ser- 
jeant contrary, that the retainer of an appꝛentite who departs out of the ſervice 
of his Mr. without a teſtimontal, is within the Statute of the 5th. of Eliz. fo2 
the ſame branch is general, there being no perſon who departs ec. and an appzen- 
tice is a perſen which departs ; ſecondlp,the claule of che Statute is, be it enacted 
that none of the fozementisned retained — Fc. and an appꝛentice is a perſon 

which 
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which is in a ſpecial manner named befoze, and therefo,e he is within the expyeſs 
wozds of the lame bzanch. . Thirdly, the fozm of the ceſtumonial pꝛobes that, foz 
it is I. W. ſervant to ſuch gc. and au spp2entice is ſuch a ſervant. Hobert chief 
Juſtice ſaid, that it was never the intent of the Statute, to make an infant who 
is an appꝛentice, ts be within the danger of the ſame Scatute, foz an jntant at 
the age of 14. years may be bound to be, an appzentice: — the puniſhment which 
is given by the ſame Statute is, hat ſuch perſon ſhall be whipt as a Rogue, which 
platoly pꝛoves the Statute, intenos only thoſe who are of full age: and ik other 
conſtruction ſhall be made, perchante that the ſonne of a gentleman map be puniſhrd 
as a Rogue by ſuch departure: and he held that if an appzentice depart with his 
Mrs. goods delivered to him, that in this tali he is not within the Statute of the 
21, H g. as another ſcrvant is; and Serjeant Finch ſaid, that there is an txpꝛeſs 
exception, and if that had not been, that an appꝛentice had been within the dangez 
ofthe law; but Hobert ſaid, that he doubted much whether an appꝛentice had been 
within that Statute, though thePzoviſs had not been made, but this p2oves that 
the makers ofthe Statute, thought this to be a hard matter co make an infant who 
is app2entice to be within the danger of the ſame law: and foz that reaſon the 
pꝛobiſo ofthe Statute was made. Winch ſaid to which Hutton agreed, that when 
the Defendant had pleaded nihil deber, and this was found fe2 the Plant ff; pet 
be map move in arreſt of judgement, itthe matter be not wahm the Statute adjur · 
ned. 


Ina replevin the Defendant ſaid, that he h d property in the beaffs abſque hoc 
that the pzoperty was to the Plantiff, and ſo payed judge mint of the wite - and 
it was found fo} the Plantiff - and now Harvey Serjeant moved in arreſt of judg- 
ment, foz in no book is found ſuch a traberſe as this, that the Plantiff had not po- 
perty, but only that the pꝛoperty was tothe Defendant : and ſecondly the concluſion 
of the plea is not good, fo2 he ought to conclude to the writ and not to the action. 
Hobert 6. H.7. is, that an action of detinue affirmes the pꝛopettp at the time 
of the action, but a repleviant the time of the taking: andt wo men map have ſuch 
p2operty in the ſame thing, that every of them may have a rcplevin ; and Hutton 
ſaid that when the Defendanc in the replevin claimed pꝛopertp, he ought to con- 
clude to the action: and Hendon Serjeant he ing only at the barre, and not of coun» 
cell in the caſe ſaid, that the book of entries is, that he ſball traveiſe the pꝛoperty 
of the Plantiff, as in the pzincipal cale. Hutton Juſtice ſaid, that this was never 
ſeen by him: but they all agreed that chis being alter verdice, judgement ſhall be 
given fo2 the Plantiff. 


Trehern againſt Claybrook Ent.Tr.18. Red o. 
g ybrook - 1 - 5 


* againſt Clay brooł in a debt upon a leaſe fo; peares, the jury gave 
a ſpecial verdict to this effect, that Iohn Trehern Grandfather of the Plan⸗ 
tiff was ſeiſed of land in fee, ans let this fo foxty peers rendring rent, fo} which the 
actions b2ought, and that he deviſed the reverſion to the Plantiff in catle, the 
remainder to Leonard Trehern in taile with divers remainders over, and with 
pꝛoviſes in the ſame will, that foz the railing of a Cock fo; the Plantiff, and fo2 
bim in remainder, his will was that one Griffith, and Anne his wife, being daugh-» 
ter of che devilz Chould have the pꝛolits, and rent of the ſaid land to their own 
uſe, untilthe time that the Plantiff and the ſaid Leonard Trehern accompliſh the 
age of 21. pears, pꝛovided alwapes, and upon this condition, that the ſaid Gri- 
Mich and his wife within 3 moneths of his deceaſe, enter into bond to the overſeers 
of his will in ſuch a ſumme, and in ſuch a penalty as ſhall be thought fic by che 
ſaid overſeers : and this bond to be made by their advice ; and if the ſaid Griffith 
and Anne his wife do refule to be bound as is afozeſaid, chen the overleers — 
ave 
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have the rens, and the pꝛoũts #c. and the jury found over that he made two ex- 
ecurors and 3. who weze oberſeers, and that che 3. October 16. lac. died, and 
that within 3. weeks after the death of the deviſo2, the executoz read the will to the 
overſrers, but they found that che overſters did not remember that; and if 
upon all che matter Griffith and Anne his wife had not perfozmd the condition 
was the queſtion : and that if not, the reverſion was in the Plautiff. And the 
point in law upon the verdict was whither: Griffith and Anne his wife, oughe 
of their perils to tender the bond within 3. moneihs, oz whether the overſeers 
ought to make the firlt act, and to tender the bond and the penalty fo2 them co ſeal 
and Towſe Serjeant argued that Anne and Griffith her husvand ought to tender 
the bond at their peril, foz he ſaid, thas the condition did pꝛecede the eſtate, and 
there foꝛe it they will have the benelit cf the devile, then he aught to tender the 0b« 
ligation ; and vouched Corberscaſe, and 18. Eliz. the deviſe of land upon condi- 


tion to pay money, he ougyt to pap that at his perill : Attoo Serjeant contrary , 


and yet he agreed, that ik che condition was ta pzecede the eſtate, then the law was 
as Towſchadſaid, but here he ſaid the eſtate pꝛecedes the condition, fo; all the 
pꝛolits are deviſed to Griffith and to Anne his wife during the minority of the 
Plantiff, by which it is apparent the eſtate is pteſently in the deviſees; and by 
conſequence the eſtate pꝛecedes the condition; and then the ſole doubt will be whe- 
ther Gr iffith and Anne his wife ought to pꝛocure che overſeers to make the obliga· 
tion, and ts limit the condition, 02 whether the overſeers: ought ta make this firſt, 
they being the parties tuſttuſted by the Mill: ſee moze after. 


Apon an clegit the Sheriff returned that tobe executed, and the trtent ol the 
Cburch of St. Andrews Alf. St. Edes, and Attoe pꝛaptd the Sheriff map amend 
this, and make that Andrews onlp, fo2 that is the true name, Hobert and the 
Court, if this be the true name the alias dictus is ſurpluſage, and will not hurt 
the retuznof the writ. 


Allen againſt Brach Ent. Hill. 19. Fac. 
— 1 


Lien againſt Brach upon the reading of a recordin areplevin, the caſe was, 
11 Tennatof a Coppthold foz life, in which the cuſtome was, that the wife ſhall 
have her widowes eſtate, and the husband was attaint of felloup, and executed, 
and whether che wife in this caſe ſhall have che widowes eſtate, was the queſtion 
upon the demurrer ; Winch being only pꝛeſent ſeemed that not without a ſpecial 
cuſtome. 


In an action upon the caſe, the Plautiff ſhewed that he was poſſeſſey of a 
Mind mill ſafficientiy repaired, and chat he at the inſtance and re queſt of the De- 
kendant let that to I. S. and in conſideration-thereof, ide Delendaut pꝛomiſed to 
pap the rent, and that the Mill chould be left in ſufficient repair (except the 
Saples,) and he averred that he had let that ta I. S. accoꝛdingip, and that he had 
not paid the rent, no2 left that ſufficiently repaired : and Ser jeant Hendon ſaid, 
that che declaration is not good, firſt, becauſe that the JPlanciff had ſhc wed that he 
was poſleſſed ofa Winde Mill; and had not ſhewed of what eſtate; and it may 
be this was only at will, and then the leaſe is void: Hutton Tuſtice, it is good, 
notwichſtanding this exception, fo2 the ſhewing that he was poſſeſſed was ſurplu- 
ſage, and if he had ſhewed that he let fo2 years, and never ſhewed that he was 
poſleſſed, pet this is good: and ik the leſlee never enter, yet the aſſumpſit lyes; 
ſecondly Hendon moved that the promiſe was to pay the rent, and to leave the 
Mill ſufficienty repaired except the ſailes, and the Plautiff aberred that he had not 
repaired, and never made mention of excepting the Sailes ; and here the jury 
kound the Dekendant guilty of all, and = given kuttre damages, and it appears 
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by the Plantiffs own ſhewing that he (hall not have aup action at all foz the ſails, 
fo2 they aze excepted, and therefoze though the pꝛomiſe is govd foz the rent, pet it 
is not fo2 the not reparation, and the damages are intire; Winch and Hutton 
Juſtices only pzeſent held this good after verdict ; and judgement was given ac⸗ 
cording. 


Wright againſt Black and Black. Hof 54. | 


V Right againſt Black and Black in an action upon the caſe, and the 
Plantiff declared that he was of good fame, and that the Dekendants 
ſuch a day and pcare at the Seſſions of Norwich, pꝛeferred a Bill of indictment, 
containing that the Plantiff felloniouſly Role two bundles of vetches, aud allo 
they malicioully incited one I. S. to give in evidence to the grand Jury, that 
this was Billa vera: and upon not guilty pleabed it was found foz the Planriff, 
and now it was moved in arreſt of judgement by Serjeant Richardſon, firſt be- 
cauſc the Plantiff had not averred in his declaration that the Bill was found, but 
only that be pzeferred a Bill of indictment againſt him containing luch a thing; and 
this is not good, as 21. E,4. 41. one pleaded a pattent of'exemption, and this was 
pleaded quod inter alia continetur, and raed no expꝛeſſt grant was pleaded, and 
ſo evil: and ſo Browning and Beeſtons caſe, Com. 173. there acondition was 
pleaded, that in ſuch an indenture it was contained, that if ſuch a thing was not 
made, then the leaſe ſhall be void ; and evill, becauſe he had not exp3eſly aber⸗ 
red what the condition was: and ſo in out caſe, io ſap the Defendants peferred 
a Bill of indictment containing that the Plantiff ſtole 2. bundles of Uctches, this 
is only in nature of a recital, and no direct affirmation that there was ſuch an in · 
dictment z and this declaration doth not agree with the pzeceden(s, and therefoze 
it is evil: ſecondly, admit this to be good, pet as this caſe is, che Plantiff may 
not have an action upon the caſc, but an action of conſpiracy againſt both. Third 
lp, the declaration is not good, becauſe it ſcts fozth that the Defendants incited 
I. S. to give in evidenceto the grand jurp that this was Billa vera: aud had not 
averred that he was ſwozn, and then though an action map Ipe fo2 the other, 
vet becauſe the action is bzought fo2 all; and damages are entire, all ſhall be 
void, and the Plantiff ſhall not have jurgement foz any: and laflly he ſaid the acti- 
on it ſelf in this caſe will not lye, becauſe the indictment was not found, but only 
an evidence, and an acquital befoze the grand jury; and this is lawfull being in an 
8 courſe of juſtice ; and pꝛaped that the Plantiff may have judgement in the 

cate, 
Attoe contrary, Firſt the Plantiffhere map not have a writ of conſpiracy, 
fo2 the indictment was not found, but pet ik we ſhould admit that he may have a 
writ of conſpiracy,yethe map as this caſe is have an action upon the caſe at his ele» 
ction, which was granted by Juſtice Winch os to this point: and yet he ſaid that 
this action upon the caſe, is in the nature of a writ of conſpiracy, and fo2 that rea- 
ſon there onght to be ſome act made, o2 elſe an action of conſpiracy will not lye 
upon a bare attempt; Attoe an action upon the caſe willlye upon this attempt, 
fo2 by this the Plantiff is defamed as much as if the Defendants had ſaid, that he 
had ſtole 2. bundles of Uetches, and this is moze then a defamation by wozd, 
and though the indictment was not found, yet an action upon the cale lp:s, as 
10, Jaco.B.R, Whorwoods caſe, againſt S. and R. declared that the Defen- 
dant pꝛeferred a Bill of indictment, containing ſuch a thing without any eo quod 
Fc. and the Bill not found, and yet an action upon the caſe Iyes very well: upon 
this attempt without an exp2eſs averment of an eo quod, becaule that the indict- 
ment was not found, but otherwiſe it is where the indictment is found, there it 
is not good containing ſuch a thing as my bzother Richardſon had ſaid, without 
an eo quod, and the ſame caſe of Whorwood was adjudged accopdingly ; => 
c 
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it was alſo affirmed in the exchequer chamber upon a writ of etret bought there; Hill = 
and he allo cited acaſe 144 lac. in B. R. Rot. 236. Demey againſt Ridg, wheze 7. *,+ 3 
was a Bill of iudictment foz the ſealing of a horſe, and the Bill was not found, Jar. C. 
and pet adjudged that an action upon the caſe will Ipe fo2 that: Richardſon ſaib N 
that the indictment is not found here, and therefoze it was no Ns and ſo was 

adjudged in 4 caſe in the 44. of Eliz. in the Kings Bench which es one Jeroms 

caſe, Juſtice Hutton ſaid that it ſeemed to him that the action doth not lye, fo; 

fo2 it is not averred that there was any kellony committed. alſo Iuſtice Hutton | 
held chat in this caſe the declaration is not good, bceauſe it is not expeſly alleadgs ' * * '>© = 

cd with an eo quod, that the Plantiff ſtole the Uetches ; but only an indictment : 
p2eferred containing ſuch a matter, and Iuftice Wioch ſaid, that the fjaming of 
an indicemeat in a Court of recozd, is not any cauſe of an action, fo2 it is apzocecd* 
ing in an oꝛdinary Courle of juſtice ; and fo2 that reaſon ought not to be puniſhed 
by an action upon the caſe, foz that will decerre and ſcare men hom the juft pꝛo⸗ 
ſecutions in the ordinary wap of juſtice : Hobert chief Iuſtice was of a contrarp 
opinion: and pet he laid that it is true that the ozdiuary Courle of juſtice, ought 
not by any means co be ſtopped oz hindred, and as that map not be obſtructer, ſo 
neither may the good name of a man in any thing which concerns his life be taken 
away,andimpeached without good caule,fo2 Courts of juſtice were not erected to be 
ſtages, to take away the good name oz fame of any man: and cherefoze by the 
common law, if two do maliciouſly conſpire to jadict a man without cauſe, though 
the indictment it ſelf be good, and legally drawn, pet a writ of conſpiracy 
lics againſt choſe which cauſed this indictment to be pzeferred ; and it is as great 
a ſlander to pzeferre a Bill of indictment to te grand jury, and to give this in e- 
vidence to them, as it is todeclarethat in an ale houſe ; and as co the declaration he 
held chat to be good without any averment of an indictment indecd; and the in⸗ 
dicement in writing, and the pꝛeferring that to the grand jury containes the ſcans 
dal: and J am of opinion that an action upon the caſe lyes well: ſee moze after. 


Hill againſt Waldron. 
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H. againſt Waldron in an action of debt upox an obligation, the condition flu 1 48. HS. 
was that I. S. Wall le vy a fine tot e obligee befoze ſuch a day of ſuch land, % 

the Defendauc pleaded that the ovligee had not ſucd foxth anp writ of covenant, 
the replicatiou was that bi foꝛe the obligation made I. S. had made a feofment in 
fee of the lame land to I. S. and that the feoffce continued in poſſeſſion at the time of 
the making of the obligation: and upon this the Defendant demurred: and in 
this caſe two points were moved; firſt, when J am obliged that I. S. whois a 
ſtranger, ſhall levya fine to the obligee, whether in this caſe the obligee is bound 
to ſuc a writ of covenant, and it was argued by Serjeant Harvy that not, pet he 
agrecs that if the condition was, that the obligoz (hall le vy a ſine to the obligee, 
in this caſe the obligee ought to do the firſt act, viz. to ſue a writof codenant, as 
Palmers cafe Cooke 5. but otherwiſe when tbe fine is levied by a third perſon, fox 
there the obligoꝛ had took all upon him 4. H. 7. 15. E. 4. if J am bound to marry 
the daughter of I. S. and ſhe will not marry me, vet J have fozfited wy obligation, 
aud ſo here he ought co lcavy a fine at his perill, and at his own colts, o; at the 
cofts of the obligo. But admitting that the obligee ought to ſue a writ of cove- 
nane, becauſe it appears by the replication that befoze the obligation made, I. S. 
had made a fcofment over, and that the feoffee did continue poſſeſſion at the time 
when the fine was to be leavied ; andtherefoze che obliges needs not to [ue fozth 
any writ of covenant, becauſe he who is to leavy the fine had diſabled himſelf to 
perfoꝛm that; and he urged Sir Anthony Maines cafe where Cooke 5. the party 
needs not to tender a Surrender becauſe that he who had the re verſion had granted 5 
that over befcze the Surrender was to be made. Set jeant 3 
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Eaſter Ser jeant Hendon to the contrary, fo2 he argued that the obligation is not fozkeit, 
20. Jac except the obligee ſug a writ of covenant, and there is no difference between this 
7 * caſe, and when the obligor himſelf was to leavp a fine, fo2 the obligo2 had not 
+ undertaken fo2 the whole fine, but only that I. S. hall acknowledge a fine, and 
ik the obligoꝛ ſhallde compe lied at his perill to fue a writ of covenant, then you 

will conſtrue the condition to extend to an unlawful act, foz it ſhall be maintenance 

in him to ſue fo2th a writ of covenanc,# he vouched a caſe P. 4 lac. Rot. 15 48. Burnell 

2. Han. 99. h. 1. & C. againſt Bowle: the condition of the obligation was, that I, S. ſhalt acknowledge 
a judgement in this Court to I. D. and in debt upon this obligation the Defenvauc - 
pleaded that the Plantiff had not ſued forth any ozginall writ, and it was holden 
a good plea : and fo2 the ſecond pointhe held chat the obligee ought to ſue chis 
writ of Covenant, though that I. S. had diſmiſſed himſelf of the land, fo} the 
woꝛds are general that I. S. ſhall lea vy a fine, and this he ought co do, though no 
cſtate paſs by the fine, foz a fine upon releaſe ſhall be a good perfozmance ofthe 
Condition, but otherwiſe ik it had been to make a feo!ment in fee, fo2 a man cannot 
make afeofment except he be leiled of the land at the time, as 3 1. E. 3. debt 164. 
a man wasobliged to pꝛeſent the ohligee to ſuch a Church, and the obligee cook 
a wife by which he had diſabled himſelf to be a perſon, pet the obligoz ought 
to pꝛelent him, fo2 otherwiſe he ſhall fozfeit his obligation, and ſo in this caſe Ho- 
bert and Hutton as to the firſt point held the barre co be good, end that the obligee 
ought to ſue foꝛth the writ of Covenant, foz Hobert ſaid he ought to do that, fo 
it is noreaſon to compel the obligoʒ who is a flrangerto the eſtate which palſeth by 
the fine to ſue a writ of Covenant, , and fox that reaſon, it J am bound to compel 
you to come upon ſuch land to take a feofment, J am not bound that the other 

make a livery of ſeiſin, but ifthe caſe was that J was obliged to pon, that 1. S. 
S+ Han. 88.0%. 3. 5.7, call leaby a fine to I. N. in ſuch caſe the fine ought to be leaviedat my peril, though 
that I. N. will not ſue a writ of Covenant ; Hutton atcozding, but W inch doub⸗ 

ted ol the caſe, and as tothe ſecond point Hutton aud Hobert agreed that the obligee 

as this caſe is needs not to ſue a wric of Covenant, becauſe that I. S. bad made 

a feofment of the landbcfoze, and ſo had diſabled himſelt᷑ at the time of the obliga- 

a tion, foz now it is impoſſible to leaby a good fine, fo; if he ſhould enter into the 

ER land and put out the feoffee, this were not goov within the condition; and Hutton 

Caid, it ought ts be agreed that if I. S. had made a fcofment after the time ofthe 

making of the obligation, and ſo had diſabled himielf afterwards, and the obligoz 

is bound that a fine ſhall be leabied, this is to be underſtood ofa good and a lawful 

fine, and not a fine in name only; and be put the caſe; that J let foz pears, and 

after Covenant to make a feofment to J. S. chis leaſe fo2 ycars is a breach of the 

Condition, though at the time of the Covenant made the leale for years was 

made. Iuſtice Winch thought the contrary, fog this diſability is by the act of a 

ranger, and fo2 that the obligoꝛ may not take anp certain notice of that, and theres 

foze it J am obliged to you, that I. N. ſhall enfeoffe you of his Pannoz, and at the 

time I. S. had made a feofſement of two oz three acres of the ſame Manno, pet if 

he enfeoffe pou of that which he was ſeiſed at the time of the obligation, this is a 

good perfozmance of the Condition, though that 2. 02 3. acres were disjopned 

hom that befo2e, and ſo in this caſe the obligo2 being a ſtranger to the eſtate of 

I. S. if I. S. make ſuch an eſtate as he had at the time of the obligation made, this is 

ſufficient, upon which he concluded, that the Planciſf ſhall not have judgement, 

but afterward judgement was commanded to be entered foz the Plantiff accoꝛding 

to the opinion of Hobere and Hutton. 


Hoels calc, fogh S. 


Wl. 60. Oels caſe upon a ſpecial verdice, was to this effect, a man was ſeiſed of 2 


I. n. 16; acres of land in fee, and had 2. ſones, and he deviled both the actes to bis 
wife 
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wife fo life, the remainder of one acre to his cldeſt ſon in fee, che remainder of Bat 2c 
the other acre to his youngeſt ſon in fee; upon this condition in manner and fo:m * * 
following, if either of my ſonnes die befoze mp depts and legacies are paid, 0} J. C ee 
befoꝛe either of my ſonnes enter into their part, that then the longeſt liver ſhall have 

both parts to him and to his heires in fee, and the deviſoz dicd, and Hoel the 

Plantiff being the eldeſt ſonne in the life of his mother releaſed all his intereſt and 

his demand in thts to his pouhger bzsther, aud the doubt was, whether this condi» 

tion was gone by this releake, and Attoe argued that it was gone, fo2 Littleton 

ſat}, that every land may be charged one wap, oz other: ſee Anne Mayowes caſe, 

Relcaſe, Coo. 1. Albaines caſe, power of revocation releaſcd: ſec more of 


this alter wards. 


Whitgift aganiſt Sir Francis Barrington. 
+ 


1, Home. 647, . g. 


N Replevin the Defendant avowed as Bal ff co Sir Francis Barrington, and Holt, 50.4.6; | 
that Whitgift che Plantiff held certaine land of Sir Francis Barrington, by 2. Ao. R 392. 5. 
eſcuage et quendam reditum, and that the ſaid Sir Francis was ſeiſed by the bands | 
of Whitgift his very Tenant, and foz homage he avowcd; and upon thts the M. SG gyg 
Plantiff demurred; firſt; becauſe he had avowed fog homage, and had not ſh ew- 
ed how no} in what manner the homage is bue, whether in reſpect that the tenzn- 
cy come to him by diſcent, 02 by purchaſe, and foz that this general allegation is 
naught, fo2 by Hendon Serjeant all the pꝛeſidents in ſuch avowryes made menti⸗ 
on of the title to the homage, 8s 4. E. 4. tn'\abowry foz homage, th: cennte is 
fhewed, and a diſcent alleadged, oz a purchale ofthe land, and in no book oz in any 
p2eſivent that he ever pet ſaw, did he ſez ſuch a general allegation in avowrp fo 
homage, bathe agreech the book ef the 44. E 3.42. if the avowry is upon tenant /. Sani. As. . 3. 
by the cur teſte, this general allegation is good, but otherwiſe of a tenant in fee 
ſimple; and fo2 that he alledged the ſecond E. 3. avowry in a replevin, the Biſhop 
avow:d fo) homage due by the Plantiff, awd xception was taken, becauſe it was 
not ſhewed in whoſe time the death of the anceſtoꝛ was, whether in his own time, 
oz the time of his p2edeceſſo2, and ruled to he evill, fo2 his avowry being his title 
he ought to ſhew that in certaine, and ſo in our caſe. Hobert this caſe doth not 
pꝛove our caſe, fo? in our cafe prima facie it is certain to zl intents and purpoſes, 
and J cannot ſee how an avowrp may be better made; and Finch at the barre 
vouchcd a pꝛeſident in che book of enirics title horſe de ſon fee : ſetondly, where 
ſuch an avowrp as in our c.iſe is made, and then Hendon moved that the avowrie 
ie not good, fo; he had ſhewed the tenure by homage, and by eſcuage, and tent 
de quo quidemredditu, he was ſeiſed Fc. and thts is alſo repugnant ; fo2 when he 
ſaid chat he was ſeiſed of the rent by the hands of the Ptantiff, this is a ſeiſin of the 
homage as Bevils caſc is, and then by his own ſbe wing, b: cauſe the ſeiſin of the 
rent is a ſeilin of the homage, he ſhall not haue the hsmare of the Plautiff, 
Thirdly, admitting this point againſt him, and chat the ſeiſin of che rent is noe 
ſeiſin of the homage, pet the pleading is not good, fo; when he expꝛeſly alleadged 
ſcilin of the rent in this manner de quo quidem redditu he was ſeiſed, this cxclu- 
ded the leilin of any other ſervices, but only of the tent which is expꝛeſiy alleadged : 
and thercfoze in our cate he ought io have alleadged generally de quibus ſerviciis 
he was ſeiſed, and to leave this to the conſtruction of the Law; and he vouched 
13. H. 7. 31. Serjeant Harvy tothe ſame intent, fo2 thougb perchance ns good 
reaſon may be given wherefore the pleading ſhall be ſuch, and that the ſeiſin of the 
homage ought to be expꝛeſſed, pet becauſe all che pꝛeſidents are ſo, the courſe of 
pleading ſhall not be altered: and all the pꝛeſidents ſhew a ſeiſin ot the homage; 
ſee the book of entries 597. and 398. 
Ser jeant ſowſe to the contrary, the book of the 19. B. 2. Recovery 224. is, 


that the allead ging of the feiſiu ot clcuage, as in our caſe of rent, is a ſufficient 
abowrp 


Whitgift and Sir 
Francis Barrington, 
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avowrypfo2 homage ; and 29. H. 3, ſuch an allegation of the ſeiſin of tent was 
made inavowry fo; fealty, and good. Hutton, if ihe hock of the 19. E. 12. be as 
Towle had alle adged, it is all one nuith cu caſe, Hobert ſecms the avoury 18 
good, notwichſtanding this laſt exception, fo2 pextchance he was not actually ſei- 


; ſed of the hainage by the þands of he Tevans Himielf, aud then hy his own, 


fhewing bis avowrp ſhall abate, and he drmandad of Brownlow, if chere were 
any ſuch pꝛeſident of an avamry, who anſwered no. Hobert, if the continual pleas 
ding be as mp bzother Harvy bes atleadged, we mill not alter che courſe of plea- 
ding, but in my opinion, iu reaſon none map plead in bur ttet manner 02 four, and 
Hutton being only pꝛeſent agreed, and then Hobert commanded the pꝛeſidents 
to be ſearched concerning that matter, and Finch at the barre being at Councel 
with the avowant ſaiv, that till che reſolution in Bevils caſe, it was a great queſti- 
on whether the ſeilin of the rent was the leilin of. che homage, and ghercfoe per- 
chance it will be hard to unde mp antient preſident : they adjourned, and at another 


dap Hutton and Winch being only pꝛeſent, juogement was given fo2 the avow⸗ 


ant againſt Whitgift, and Hutton ſaid, that he had ſpoke with the other Iuſtices, 
and they agreed. 


Upau a motion made by Towſe, ,the caſe mas this, a man made a leaſe fo2 one 
pear, and ſo fzom pear to pear duzing the lil af the leſſoʒ and le ſſee, rendring tent, 
and the leſſee died, and the rent was hebinde, and by W inch being ouly pzeſent, 
if the rent is behiude in the time of theſeſſee and he dics, an action of debt is main- 
tainable againſt bis Executoꝛ in the;d;ein: t onlp ; aud ſo conceive, if that was 
bchinde after his death, be may have an act ion in the debt and the detinet, oz in the 
detinet only; to which Brownlow. agreed ; Secondly Winch ſaid, that when 
a man made a leaſefoz a pear, and ſo hem pear to pear at the plt aſure of the par- 
ties, that this is a leaſe foz 3. years, and not fo2 two. Thirdly, be doubted if the 
leſſee hold over his term ſo that he is teyant at (ufferance, what remedy the leſſox 
had foꝛ his rent. 


5 

Upon the reading of a recozd the caſe was, that a Scire facias iſſued againſt the 
land, Tenavt to have execution of a judgement given againſt Ferdinando Earl of 
Darby in the 15. Eliz. aud the Deſendaut pleaded, that a long time befoze the 
ſaid Ferdinando any thing bad in the land, one Edward Eatl of Darby was ſeiſed 
of the land, and being ſo ſeiſed 3. Mar.infcoffed I. S. to the uſe of the Lord Strange 
and his wife in tail, the remainder over to the ſaid Ferdinando, aud made the ſaid 
Ferdinando heire to the eſtate tale, and pꝛetended that by this meancs the land 
ſhould not be liable to this judgement, becauſe it was intauled to Ferdinando; and 
of ſuch eſtate he died ſeiſed; the Plantiff craverſcd the frolment made by Edw. 
Earl of Darby, and the jury found that the ſeofwent was made by Edward Earl 
of Darby to the ſame perſons as the Defendant had pleaded, but this was tothe 
ule of the feoffor fo2 life, the rematuder over to the Lord Strange aud his wife, the 
remainder as befoze ; and whether this ſhall be intended the ſame Feofment 
which the Defendant had pleaded was the queſtion, becauſe che eſtate foz life was 
omitted; and yon the ſpecial verdice that was the queſtion, and Attoe ſaid, that 
if the jury hadfound this feofment made to other fcoffees, theugh the eſtate had 
agreedthis ſhould be found againſt the Defendavt ; and Winch Iuſtice ſaid, that 
there was ſuch eſtate found as had taken away the execution 02 cxtent, and the eſtate 
fo} life is not material; but it was adjourned till another day. 


A man Covenanced to make ſuch aſſurance as ſhall be deviſed by the counſel of 
the Plantiff, ſo the ſame aſſurance be mave within the county of Norff. 02 the Cittp 
of Norwich, and the Plantiff aſſigned the breach, and ſhewed chat in this caſe his 
Councel deviſed, that a fine ſhould be leavie of che ſame land which was not done; 
and it was moved by Serjeant Attoe, that in this caſe the breach was not _ 

aid, 


Auditor Carle? : f 33 
for words. 
laid, becauſe he had not ſhewed where his councel deviſed t. that t fine | Or 
lea vied. e eo — 


In the cale of a prohibition, in caſe of a libel in the Eccleſiaſtical Court for the © 4 E 
tithes of Cattles, the Plautiff alleadgen that choſe Cattle, ot which — 2. Gai. 599 1 1 
demanded, are fo2 bis Dairy, and fo2 the plough ; and Winch being only pielent 
ſaid, that the pat ſon ſhall not have Tithes of ſuch Cattle, but if he bred up 
Cattle toſell, it is otherwile ; ſecondly, the Plantiff in the pzohibition allcadged that 
time beyond memory the patiſboners had paid a half peny fo) the Tithe of a Calf; 
and a penny foza Cow; and that upon a day limitted thep uſe to bring this to the 
Church, and to pay this to the Uicar, and nom the Uicar had libeHed in the ſpiti- 
tual Court, againſt them to compel them to bring it home to his houſe; and Winch 
ſaid that this is no occalion of a pꝛobibition, fo2 they agree in the modus, but 
vary in the place of payment, and this is not matter of ſubſtance, and foz that reg: 
ſon no pꝛohibition will lie. 4 


Upon the reading of a retoꝛd the caſe was, that the father made a feofment co 2 9 . -. 3. 
the uſe of himleif foy life, ths remainder to his ſon and his wife, and to the heir es 
of the body of the ſon, and this was foz a joynture foz his wife, and che father di- 
ed, and the ſon alſs died, and whether this was a good joynture was the quen ion, 
fo all this mattet was pleaded in barre of dower bzought by the wife, and it was 
ruled to be ns good joynture fo2 the feme , notwichſtanding that che father died in 
the like of his ſon, and Hutton ſaid, if a man made a feofment to the uſe of himſelf 
fo life, the remainder to his Executozs fo pears, the remainder co his wife fo: a 
joputure, this will be no good joynture within the Otatute of joynturrs, though 
the keme here had the immediate franktene ment. | 


In an action of debt, againſt an Adminiftratoz ho pleads outlawry inthe Tefta- 
toꝛ; and it was moved that this was no plea, fo2 he had taken the Adminiſtration 
upon him. Winch, a man who is outlawed inap not make an execuco2;-fo2 il he 
meet with his goods, he (hall anſwer faz them to the Ring; and fo2 that reaſon 
it ſeems to be a good plea, 3. H.6. 32, and Brownlow chief Prothonotary, ſaio 
that he could ſhew a pp elident 27. Eliz. where this is adjudged to be uo ples, and 
juſtice Winch ſaid to him, ſhew that pꝛeſident if any fuch be; and upon Taeſoay 
after he hewed that, and then Winch agreed. | 


Auditor Curle for words. 4 vst, 39. 


2 —— Curle bought an action upon the caſe, and in his derlaratian he ful. 

ſet tozth the Statute of 32. H. 8. fog the erection of the Court of C Maros, . Eng. 
and that the ſame Stat ute appointed the Auditoz of che ſame Court, and ſhewen 
that the Plantiff wag an Auditoz of the ſame Court: and chat the De t ſuch 
a dap, aud at ſuch a plate, ſaid of him pou have taken money fo) ingr ol feo- 
dat ĩes innuendo accompts, and tunc et ibidem pou are a Coʒnet and live by Coz- 
ning, and J will prove that to be Coznage; and upon not guiley pleaded, u was found 
fo2 the Plantif, and now it was moveo in arreſt of judgement by Finch Ser jeant 
of the King, that the Plantiff hall not have judgement upon this vervice, lag the 
firſt woꝛds are not actionable, foz the taking of money foz the ingroſling of feovaries 
are inſenſible, and then the inuendo will not help no; aid that, alſs the wozds in 
the ſecoud place are not actionable, becauſe he had not ſaid that he was a Cozning 
officer, and ſo he had not expyelly applied that to his office, aud the mods are founy 
generally, but pet admitting that the lalt wozds are actionable, pet the Blanuff 
chall not have judgement, foz the damages are inttrely given, aud fog that reaſon 


void ; (ee moze and Bedles cale cited in Osborns caſe, Cook 10. 
| F Harris 


UMI 


Good Vera? 


Bantry. 

Farris Ser jeant to the contrary, foz an Audicoz is an officer of truſt, and he took 
an oath when he entered into his office, and his receiving fees which are not due, 
are alſo extoztion; and the wozds of Couſgwage ſhall have alſo relation to the office, 
as in Barkleys caſe, you are @ corrupt man, an action 1p[s, and Hay wel and 
Stakleys caſe, of a luſtice cf the peace, and Sir Miles Fleetwoods caſe, he being 
receive} of the Court of warts, one called him Mr. d-ceive} and ruled, action lies, 
and tunc et ibidem ſhall have relation to the (ame time, in which the latd wozds 
were ſpoken; and ſo he pzaped judgement foz4he Plantiff: and it was adjourned 
till another time, See alter. 


Good againſt Bawtry. 


Ood bzought an Ejectione firme againſt Bawtry, fo; t jecting him of certain 

lands in Cr eeting St. Maries, in Creeting St. Olaves, and in Creeting omni- 
um ſanctorum, and a Venire facias iſſued, to tty the iſſue, to Summon 12. men 
de vicigeto de Creeting St. Mary, Creeting St. Olaves, and Creeting omnium 
omitting Sanctorum; and it was now moved in arreſt of judgement, by Attoe 
Ser jeant, that the V enire facias was not good, fo it ought co be of all the Creet- 
ings, and the Court blamed the Clark verp much fo; his negligence, but it was 
adjourned till another tune. 


A man lect an advowſon foz 40. pears, and the Mee covenanted that he would 
not alien without the aſſene of the leiſoꝛ, and he ſhewed all the matter, vetauſe be 
had alice ned to I. S. without his aſſent, and the Defendant pleaded, Mat he had not 
aliened without his aſſent, and upou that they were at iſſue, and it was found foz 
the Plantiff, and now it was moved in arteſt of javgement, becaule be had not 
laid, that the alienation was by deed, foz an advowſon may not paſs without deed, 
aud Hobert ſaid, if a man will declare in an ejectione firme of a leaſe made by 
the husband and the wite without deed, this is not the leaſe of the wife without deed, 
oz pet if che D-fenvant will plead, not guilty, oꝛ non dim iſit, and this is found fox 
the Plantiff, che Plantiff hall habe judgement, foz this ſhall be intended to be bp deed, 
which was granted by Winch luſt ice being ouly pꝛeſent, that the breach was well 
laid, aud he alle adged a pzeſivent 43. Eliz. a man abo wed, and had not ſhewed that 
this was by deed; and the Delendant pleaded non conceſſit, aud found toz the avom- 
ant, and he had- ng ement, but Hobert denyed this caſe, but afterwards in the 
pzincipal caſe, it was a judged that che breach was well laid, and che Plantiff had 
Judgement, 

Jn a ſo-medon in reverter the Tenant was eſſoyned, and the vouchee alſo ap · 
peared, the caſe was eſſoyned, and he had Bay over till octabis Michaelis. And then 
the Actozney of the Dekendant would hebe been eſſopned, and it was argued by 
Hendon Ser jeant, that he ſhall not be eſſopned, and pet he agreed it the vouchee 
had not appeared, the Tenant might have been efſopned againe, 13. E. 3 eſſoyne 
the 8. and the ſame Law gf che vouchee be returned carve, but if the vouchee ap» 
peare, s eſſoyned, there the Tenant ſhall not be eſſopned againe, and ſo is 
the erp2 of the 3. H. 7. 17. 9, E. 3. 29. and the reaſon is, vecovſe by the 


appearence of the vouchet the Tenant is out of the Court #c. and it was adjovrned 
till another day : aud at that dap it wag'reſolved by the Court, that ſhe Accoznep 
ſball ve ro ned, and this was upon the view of Alike jupgemrut, in the caſe of 
the Earl of Clanrickard ; and Hoberr faid, that in that caſe the Roll ot the 3. H. 
7, was ſearched fo2, and could not be found; and Towfe urged 22. H. 6. and 13. 


E. 3.tffopnes. 


Sir 


UMI 


Sir Henry L. Warden? Gell Verſ. ? Anne Buckley Veri. 
of the Fleet. c White. Simonds. 


8 35 1 


Sir Henry L. Warden of the Fleet. 


his motion was that whereas one I. S. was in execution, in the Cuſtedy of 
the Tarden of the Fleet, fo 300. 1. and he made an eſcape, and he at whole ſuite 
be was in execution, bzoutghe an action upon this eſcape anainſt the Warden of 
the Fleet, and he ſhewed chat the Warden upon freſh ſafchad taken him again, 
and he pꝛayed that the Plantiff may not pꝛoceed in his action, foz though the Mar- 
den of the Fleet may plead this, though the action was brought vefo2e the retaking 
of che party, pet he pꝛaped for the ſaving of charges, that the action map be ſtayed, 
and he ſaid, that thete was ſuch a caſe in this Court, againſt Harris deputy Wat 
den to Sir Henry, L. upon ſuch an eſcape, and he pleaded to the iſſue ; and after 
he recook the pꝛiloner: and in this caſe the Court had alſo relieved Harris if the 
iſſue had not been joyned, but Hobert, let che Plantiff be bzonghec here pꝛeſent in 
Court, and then we will ſpeak to that point. 


Gell againſt White. 


— Ser jeant moued foz the warden of the Flect Sir Henry L. and 


(= againſt White and others, and he declared in action of Treſpaſs, but 
the writ was general, but the declaration was quare vi et armis bona ct 
catalla ſua ceperunt, et aſportaverunt viz. tertiam partem unius diſhej plum- 
bei, Anglice, the third part ofa diſh of lead Dre : and it was moved that the 
Planciff ſhall not have judgement fo2 the variance between the writ, and the decla⸗ 
ration; and though it is objected , that here is not anp oꝛiginal writ at all, foꝛ 
in verity there was not anp, yet the declaration is contraty ts it ſelf; for if in a 
replevin the Plantiffs writ is, de bonis et Catallis; and his declaration is of a 
taking of a bozſe, this is not good, and ſo here bona viz. tertiam partem &c. foz 
this particular thing map not be (aid to be goods and Chattels : and Harris Ser- 
jeant mobed, that the Attozncy might be baniſhed the Court, 702 declaring without 
a writ accozving to the expꝛeſs book, 20. H. 6, Hobert, good reaſon; adjourncy 


till another time. 


Anne Buckley againſt Simonds * 
Mich. 18. Jae. Rot. 2120. gt. 89. 


Ntered Mich. 18. Jac. Rot. 2 120. Anne Buckley was Plantiff in a Quars 
Imp. againſt Simonds, and the caſe in effect was, that Andrew Buckley, 
Grandfather of the husband of che Planuff, did Covenant by indenture with Pre- 
ſton, that befoze ſuch a day his Son ſhould marry the daughter of Preſton. And 
Covenanted ts convey 6.1. 13. s. per Annumof rent iſſutug out of land, to hold 
to them during the life of the Covenantee and his wife, and after this he Covenan- 
ted foz him, his heires, and aſſignes, that after the dtath of the Covenantoz, and 
his wife the land to which the adbowſon in queſtion is appendant ſhall remain, 
come, and be unto the ſaid ſon and his wife, and upon a demurrer the queſtion 
was, whether this Covenant did raiſe a pzeſent uſe to the Son, and to his wife , 
02 whether this only reſts in Covenant,” and Harris Serjeant argued, chat no pꝛe- 
ſent uſe will ariſe by this Covenant, fo2 firſt, all other Covenants in the inden- 
tuce are in the future, foz the words are, that the lands (ball remain and come gc. 
and therefore till the death of the Covenantoz che fee ſimple is in him, and no uſe 
will ariſe, fo it ſhall be in the election of che Covenantoz, what eſtate he will 


make to his Son, fot he himlelf ſpall intcrp2er his intent, and che difference in our 
F 2 books 


Trin. 2C, 


Fac. CP . 
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Anne Buckley Verl. 
Simonds. 


books is, when the wozds are in the pꝛeſent tenſe, and when in the future, and 
fo? this he cited 22. H. 7. by Iuſtice Rede, if aman Covenant chat land ſhall 
diſcend, remain , oz revert, he lam this did not gwe any pꝛeſent intcreſt, becauſe 


the wozs are in the future, and it is in the election of the Covenants, how, and 
in what manner the land (hall paſs ; and there he put the taſe, that if I g:'ve my 


horle, o my Com to I. S. there the Donee had cleccion to take at his pleaſure 
the one oz the other, becauſe che woꝛds are in the pꝛelent cenſe, but if the wozds 
are, that Jwillgivea hozſe, oz a Cow, there the Dono2 bad election which be 
ſhall have, becauſe the wozws are in the future : the Lord Borreughs Covenan- 
ted 34. H. 8.Dyer 55. with another in frank marrtagewith his lon, that immediate» 
ly after his death, bis ſon ſhall enjoy the uſe of bis land ot inbericance, accozding 
tothe courſe as then they ſtood ; , and the queſtion way, whether the lee ſimple was 
p2erently out of the Covenanto? ; and the opinion wes that it was not, becauſe ic 
was but a Covenant, and did not change the fre (imple, and ſo is Dyer 96. Sir 
Thomas Sey mor pzomiſed, and Covenanted by inventure in conſideration, that the 
Covenancee had granted land to him, that he would leavy a fine co Wimbiſh and 
Pennoy of other lands, which fine ſhould be to dir Thomas Seymor fs lite, the 
remainder to the Covenantee in taile, and no fine was levied , and the qucſtion 
was, whether any uſe was raiſcdby this Covenanc to the Covenantce, and the 
op nion of the book is, that not, becaule it is in che future, and he cited the 20. 
H. 7. 10. the Duke of Buckingham in conſideration, that the Lord Henry his 
bother was to marrp the Lady Wilrſhire , be Covenanted with Bray, and 
with others, that the Pannozs of D. and of S. ſhall be to the Lady and to her heirs 
of her body begotten by the ſatd Lo2d, and after the Duke granted to the Lord 
Henry and his wife fo2 their lives: and it was argued whether this ſecond grant 
is good 02 no, fo? if it is, then the firſt Covenant will not wozk co raiſe an uſe to 
the feme, and the book left that as a quere ; and if it be, then he argued that in 
the pꝛincipal caſe na pꝛeſent uſe is raiſed, but that this reſts mcerlyin Covenant, 
and lo he payed judgement fo the Plantiff. 

Serjeant Hendon tothe contrary, foz be thought this will raiſe a pzeſenc uſe, 
aud that this was the intent of the parties, that this ſhould raiſe a pꝛeſent uſe, fo2 
the intent was to advance them firſt, during the:r lives with the rent, and after 
the death of the Covenantoz and his wife with the lend it ſelf, and therefoze of 
neceſſity this will raiſe a pzeſent uſe, fot a bare action of Covenant map not be any 
adbancement at all; and the rather here, becauſe they who cake benefit of this are 
ſtrangers to the Covenant, and not Preſton himſelf, fo2 as it appcars by 3. H. 7. 
a ſtranger ſhall — benefic by a Covenant ; and therefo2e he ſaid the intentions 
of the parties was to taiſe an uſe, fo} otherwiſe | there ſhall be no advancement ac 
all. 

And furcher the woꝛds in the indenture are Covenant and grant, and if no uſe 
is raiſed, then this wozd grant is idle, and every wozd ſhall be ſo expounded that 
they may take effect, and che wozd Covenant is inſufficient of it ſelf to pals an eſtate 
in land, 92 to have any eſtate in ſignification other then to a meer Covenant, and 
to be obligatory: as is put Co. 2. Cromwels caſe, Tirrels caſe, there vouched, 
a leaſe fo2 years p}oviced, and it is Cobenan ed, and agzeed, there the Covenant 
is a condition, and alſo aCovenant, and 8. Afi. 1. 12. it is agried, that if I Cove» 
nant that an other (hail have my land fox 7. years, this a good leaſe of che land it 
ſcif, and it was adjudged here Tr. 2, Jac. Rot, 1696» accowingly ; and in our caſe 
this wozd Covenant and grant, is allo ſufficient co raiſe an uſe, and to gibe an 
intereſt in the land it ſelf : and pet be agrecd that ik there was an other act co be 
made by the Covenancoz oꝛ the Covenantee, that then no uſe will ariſe, bus it 
ſhall reſt only in Covenanc, Dyer 162. there are Covenants between the Lady Vere 
and Sir Anthony Wingfield her ſon, that the ſatd Lady would convey to her ſon 
by a recovery; and that after 6, moneths the ſaid Sir Anthony ſhall make an 

eſtate to his Mother fox life, and there it is doubted whether the ule is _ 
within 
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within the 6. moneths, and it was holden that it was noe, fog then it is impoſſible Mich. , 
that the Covenants ſhould be perfozmed, and in that caſe it is in the power of the Jac C. Þ - 
Covenantoz, to make an act that the Covenants ſhall not be perfozmed, and there ⸗ 
loꝛe Covenants will not raiſe an ule ; but in our caſe ns act of the Covenantoz may 

binder that this uſe Chall ariſe, and therefoze good, and fo2 that the difference is, 

Dyer 296. which is entered 11. Eliz. the Roll of which J have ſeen, the father 

npon the marriage of bis ſon, pzomilſed to the friends of his wife, that after bis 

death his ſon (hall ha ve his land, to him and his heirs, and the book is ruled that 

this did not change the uſe, and che reaſon was, this Covenant was by words, and 

not in writing, but it was not doubted, if this Covenant had been by writing, 

but that the Covenant will raiſe an vſe, which is all one with our caſe, and ſo was 

Callard and Callards caſe 37. Eliz. tand fozth Euſtace, reſerving to my wife and Mp, 64 87, OM. 
my ſelf, J give to thee and thy heires, and there it was doubted, whether anp ule 8. 3 . N 27 kn. 
will ariſe to the ſon, and ruled that not, becauſe this was by wozds onlp, but it | 
was alſo agreed, that if theſe wozds had been by vriting, they had been ſullici⸗ 
ent to raiſe an ule tothe ſon, and he cited Dyer 232. befo2e the Statute of the 27. 
H. 8. A Covenanted and agreed with B. that upon the marriage of his ſan, with 
the daughter ofthe other, o that he would retain his land fog life, and that aftcr 
his death it ſhall remain to his ſon and his wife in fee, and the book is that this Co- 
venant will raiſe an uſe, alſo it this Covenant and agreement will not amount to 
raiſe an uſe, then it is not to any ule 02 purpoſe at all, and by conſequence the con- 
lideralion of the marriage is void alſo, and an action of Covenant will very well 
lye, without any ſuch conſiveration of marriage; and fo he concluded, and $}ayep 
judgement foz the Defendant, adjourned. 


Johnſon againſt Norway. 


Ohnſon bought an action of Treſpaſs againſt Norway of Treſpaſs made in a 
piece of gzound, and the Defendane pleaded, that 14. H. 7. Roger Le 
Strange and Anne his wife, were ſeiſed of the Manno; of D. and one Giles She. 
rington Abbot of C. was ſeiſed of an acre of land in fee, and held this of the ſaid 
Roger Le- Strange as ot the Mannor of D aforeſaid, and that the 22. H. 7. the 
Abbot, and all che Monks died, by which the ſard land eſcheated to Roger &c. 
and the Mannoꝛ diſcended to his ſon and hetre after his death ; who conveyed the 
Mauno? of which the acre is parcel after the eſcheat by mean . conveyance to Ho- 
bert in fee, and that Hobert 12. Elz. iufroſfed one Wright ofthe Mannor, of 
which the (aid acre is parcel, and ſo jaſtified by a convepance tzom Wright to the 
Defendant : the Plantiil replied by pꝛoteſtation that the Abbot was not eligible, 
and fo} plea he ſaid, that the afozeſaiv Hobert 10. Eliz. infeoffed I. S. of the ſaid 
acre of tand abſque hoc that he infeoffed Wright of tue ſad Mannoꝛ of which the 
ſaid acre is parcel ; aud apon this the Dcfendane demurred generally. And Ser- 
jeant Attoe argued fo2 the Blantiff, that the Plea of the Defendant is evil, and 
then though the replication of the Plantiſf is not goed, yet the Plantiff Call have 
judgement, and he cited Turners caſe; Hobert it is true, if the replication be Cook 8. 
meerly votd, then it is as pou had ſaid, but if the replication be the title of the Plan · 
tiff, and that be inſufficient, there the Plantif Mall not have judgement, | 
the plea in barre was evil. Attoe agreed, tht if it appear by che Plantifs own 
ſbewing, that he had no tauſe of action, and that he had no titie, he ſhall nat have 
judecement, but here he had made a good title by the leaſe of the ſaid acre of land, 
and though our traverſe is evil, and ſounds in doubleneſs, pet the Defendarit hay 
demurred generally, aud ſohehad loft che advantage of the dottbleneſs, o7 of the 
negative p egnant, fo2 if a mai lead double matter, this is only matter of fozm, 
and not of ſubſtance, and therefo:e after verdict it is good as hath been adjudged: 
but he pꝛoceeded in his argument, and he laid that the varre of the Defendant is 
not 
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not good, fo2 by his own ſhe wing this acre of land is not parcel of the Panno2, foꝛ 
bp the diſſolution of the Monaſtetp by the death ofall che Monks, the land ſhall 
go to the founders and donozs, and not to eſcheat to the Lozd of which that is hol- 
den, as appears 2. H. 6.7, and 5. H. 7. tf an annuity 0; rent be qzanted to an Abbot 
in fee, and the Abbot and all bis Monks do die, the annuity 02 che rent is extinct, 


' andſhall not eſcheat : ſeethe Deane of Norwiches caſe Coo. 3. agzeed, that by 


the death of the Abbot and his Covent the cozporation is diſſolved, and then the 
poſſeſſion ſhall go to the founvers, and ſhall not eſcheat to the Lozd of the Mannoꝛ 
of which the Land was holden, and he laid chat this point is pzoved clectly by the 
Statute, ofthe 27. H. 8. and 3 1. H. 8. of Monaſteries, in which Statutes there 
is an expreſs ſaving to all perſons, except to the dono)s and to their heites; and uo 
mention is made of the ſaviug of the right of thoſe of wbem the land was holven ; 
aud that pzoves cleerlp , that if the makers of the Statute had thought that the 
land had eſcheated to the Lozds, they would have erc:pted them in the ſaving of 
the act, as they had txtepted the Donoꝛs and Founders, fo} it otherwiſe the lands, 
and poſſeſſions ſhall eſcheat to the Lo2ds of which the land wis holden, they are 
within the Caving of the Statute 2 and then it will follow that efter che death of 
all che Monks, as at this day, that the Lozds ſhall have we land by eſcheat, which 
the Sages of the Law never dreamt of who made that Statuce, that any thing 
map accrew to the Loꝛd, and therefoze they pꝛovided only fo? the title of the Do- 
no2s and Founders, which is an argument that they Chought, that upon the diſſo- 
luiton of the Moneſleries, that the lands ſhall go to the Founders, and the ſame 
he thought concerning a coꝛporation at this day, as of Suttons Hoſpital &c. and 
ſo he concluded that, becauſe in the barre ofthe Defendant he claimed to hold fzom 
the Lozd, to whom he ſuppoſed the land to cſcheat, and did net claim gc. by his 
own ſhewing the barre is not good: and though our replycation, and traverſe is 
not good, yet the Plantiff ſhall hade judgement. f 
But admitting that the barre is good, pet the replication and traverſe is good, 
and then judgement ſhall be given fo} the Plantiff: and the caſe is, the Defendanc 
pleaded a feolment of the Man. 12. Eliz. to Wright after that he had ſhewed the 
eſcheat of an acre, the Plantiffreplied that the 1 oth. Eliz. the F colo infeoffed C. 
of the acre of land, abſque hoc that he was infeoffed of the Manno of which the 
acre is parcel, and Attoe argued, that the traverſe is good, and he alleadged 38, 
H. 6, 49. the ſame traverſe, and here when the Defendant had pleaded that che 
acre eſcheated, and had alleadged a Feofment of the Manno, and had not expyeſly 
alleadged a Feofment of the acre, the Plantiff may traverle that which is not er ⸗ 
pꝛellp alleadged, becauſe this deſtroyes the very title of the Defendant ; and he 
cited fo that 34, H. 6, 15- a writ of pziviledge in treſpaſs, as a Servant to an 
audicoz of the exchequer, the Plautiff replied that he was ſervant to him in hug. 
bandrp, abſque hoc that he was his ſervaut to waife and attend upon htm in his 
office, and it was holden a good traverſe, and pet that was not expʒeſly alleadge 
by the Defendant. a . 
Hobert chief Iuſtice ſaid, that the traverſe is not good, fo2 by the Feoſment 
which was mare the x 2th. Eliz. be had confeſſed and avoyded the Feofment which 
was made 10th, El:z. and ſo there needed no traverſe, and therefoze he ſaid, the 
Creat doubt of che caſe will be upon the barre of che Defendant, whether by the 
death of che Abbot and the Monks, the land eſcheat to the Loꝛds of whom chat was 
bolden, oz whceher that Wall go to the Donozs, and to the Founders, and he 
thought that the land ſhall eſcheat, to which Winch ſeemed to agree ; and Hobert 
ſaid, that the writ of contra formam donationis was given to the Founter oz Do- 
no} by the Statute, and not by the Common Law; but in the pzincipal caſe, the 
judges ſaid they would advile ol that, and gave dap over to argue that again. 
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Nd now at this day the caſe of Auditor Curle was moved again in arreſt of 

juvgement, by Hendon, and he faiv Auditor Carle bought au action upon 
the cafe agauſt Tuck, and he ſhewed'in his veclaration the etection of ide Court 
of TUards, by the Statute of 32. H. 8, and that it was ordained by the ſame Sta- 
tute, that thoſe perſons which ſhall be ozvataed Auditors of the ſame Court, ſhall 
be [wozu and take an oath, and that ſach a time che Plantiff'was ſwozn an Audi- 
tor, and that to the office was 2, 3. due to be paid fo; the ingꝛoſſing of Feovaries, 
and that the ſaid Plantiff exerciſed che ſaid office honefly, and jafly,*atid with 
the fers and che p2ofics of che ſame he maincatied his family, and that the Defen- 
dant ſuch a day, and at ſach a plate having Communication with the Plantiff cons 
cerning his behaviour in his office, ſald to him, pou have tett ted money fo2 the 
engoſſing of Feodaries, and J will pꝛove that co be Couſenage, ans tunc et ibi- 
dem ſaid you are a Couzuer, aus live by Couzning; auß Hen don after verdire, 
fo the Plantiff moved in arreſt of jungement, ann N che office appertains 

the Þl 
it 


to 2. Auditors, as appears by the Statute of 3 1. HN. S. a0 — Curles caſe, 
1 and if that appertaju to 2. then tis deth nat aypertatii to anciff alone, and 
ſecondly, the Planciff had cxpzeflp laid in de detlatation what fees ate doe ts the 
office foz the engꝛolling ol Feodaries, ind then when fr appears by bis own ſhew- 
ing that the fees were due, ang that the Defendant ſaid of him, that he took mo- 
nep fo2 the engꝛoſling of Feodaries, Ly PIN be anp ſcandali co him, and he 
cited Suaggs caſe, Coo. 4. where PI ard chat his wife was live: g. 
and that the Defendant ſaid ot him, that he lep his wike, here in this wiſe 
no action lies, foz it appears by his own ſbe wing, that the wife was ative, and ſo 
no ſcandal, and ſo in oi caſe, when he had ewes that ſuch fees were due lay the 
engꝛolling of Fcodaries, it was uo ſctiyal co him, foz the Defendant to ſap, 
that he took money foꝛ the ingoſſing of them, and thereby rhe*tv6zbs ate general 
of Couznage, and they may have other incerpyetation as the Conzning ar tt Cock 
pits, oz the like, and then thoſe general wos ſhafl not be d to his-6ffice, 
and not left to ſuch an expoſition es is equivobal, and he boumbev Sei ſeant Heales 
caſe, Mr. Heales Martants have undone many a man; m kbjadgev that an arcti⸗ 
tion lies, becauſe it had relation to his p)ofeſlivi, bur he luld that this war alter 
war ds reverſed in the Exchequer chamber, becouſe the word Alert ants is gens · 
ral, and nay de applied to other things : ben Winch in him, ab 'fais 
that it was not reverſed fo; ertonſ then Heridon Meavrred Virdleyes cuſd 1 78. J. Spie (. 6. 
iq C. B. where one ſaid to another, is Yardly peut Ado neyf peur Attb zwe 4s a ob. g. Nom. g. 
bribing kuave, and took 20. l. of vou to Coen me, and 4 that an 5 
action will not lie, and M inch interrupted bim again, and fad i Was d · he 
contrary; aad after Hendon llcavged -Eliots caſe agent 'B/own Fil, Ty. Jae. 
B. R. thou haft made falſe writiiigs between 17 S. and di Hother, obs avjudged 
that an action lies, and he cited Mallard s; Vos ho werds, 70. Jae. 
Mallard is a knave, and foigeviny gain his minde, ind ruled 
that no action lia, and ſs 15. Je. Harvey agil 9 tyre 
caſes, that the wozds onght'to/ſcondaltze bim im his 6ifick uus profeſſion; fy U 
wo2ds by anp tutenoment map have relation ti ua pn oy bus ra — 
pꝛeted to have relauon to his dffice, and tbere wie here fs worbs are fodYeteral, 
alſo he ſhewed that when the Pſanthav faiv/ chav <v Defeiibant ſuch! 
ving communication concerning bim in his office, faid you habe tetris tions 
for the engꝛoſſing of Feovaries wich is Comilige; and tune et Ibidem ſaſh yum rt 
a Coʒuet, and live by Come, cheſe wow dent et ibideſh u ut dive relaciorl 
to all: but only to the laſt words, and rired5. H. 7. S. chat purpoſe : and lo he 
concluded agatuſt che Blantiff⸗ * 305% 2 4 * 7 15 
ttoe 
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Attoe Ser jeant tothe ſame purpoſe, but his only argument was, becauſe che 
Plantiff had allegpged that the tees were due to hun, and lo no ſcandal accozding 


ts Snags caſe, * ©. 


Buc it wasreſolved by Hobert and Winch being only pꝛeſent, fe Hutton 
was in che Chancerp, aud Jones was not pet returned fzom Ireland; that the 
Planciff ſhall have judgement, and firft it was agreed by chem and by Hutton the 
day befoze, that tunc et ibidem ſhall have relation to the ſame time that che firſt 
wozds were ſpoken, and ſecondly, by Hobert and Winch though che office ap- 
pertaines to 2, yet this is a ſcandalto him, ' foz che ſcandal is to the perſon, and not 
to the office, and the perſons are diltince and ſeveral, though the office is jopnt, 
and they may not jopn in an action, foz of the other no wozs are ſpoken, and ſo 
they agreed that this objection is ofno foxce, and as tothe other objection which 
was made by Hendon, and by Atroc, Hobert ſaid that true it is as had been ci- 
ted, but be laid foz his part he never was, noz pet is ſausũied in the Law of that caſe, 
fo2 be ſhe in life oz nor, vet che ſcandal, is the ſame to the ſanders by, who per- 
chance did not know chat the was living, and ſo che ſcandal never the leſs : but 
admitting the caſe to be good Lam, ye our caſe differs fzom the reaſon of that, foz 
in our caſe be had ſhewed that 2. . fees were due to him foz the ingzoſſing of Feo» 
dattes, and the Defendant ſaid, ch cook money foz the ingzolling of Feods- 
ries which is Couzning, and (ſhall be chat he took moge then was due, 
and this is extoztion; and as to Ele and Brovens. caſe he agreed, that to ſap 
be had mabe falſe writings tio action will lie, fo} it is no ſcandal te him in his 
pꝛofeſſion, fo; it dech not appertatne to an Attoznty, to make writings, no moze 
4 Appothecary to give Dtplick, and ſo it is no ſcandal to 
bim in bis p2ofeſſion: and he agreen the tale of d againſt Wiſe, he fozged mp 
busbands Tull, uo action will iſe, fo2 the Wozdg are repugnant and contrary, 
ſoz if it be fozgev, it is not che of her husband, but in our caſe the wozds had 
a plaive ſeute to commoi underſtandiiig : and ſhall be intended to refer to his office, 

x if he had ſaid that he took monep Taz ing2olling of Feovaries, which is deſteit 

que queſtian, chat had been accibuable, but cheremay not be Couzning wich» 
dut deſceit. pra 

Aud he cited Boxes caſe, where one ſaidof an Attomep, that he was a maintainer 
of ſujts,- and a Champexter, action lies, fo2 it ſhall be taken to be a ſcandal to him 
in bis p2ofeſſion, fo; though an Actozney may mointain ſuites, pet be ought not 
to be a Champercer, and he furthet ſaio, chat he who will maintain an actton foz 
wo2ds ought to be (cauvalized in his publick pꝛofeſſion, and be cited a caſe which 
was in che Kings Bench, Brad againſt Hay, and the Plantiff declared, that he 
was Bailiff co ſuch-a ane, and thac he had the buying and the ſelling of his Copy, 
and that che Defeuvant ſaid ol hum, ghac he ſold by falſe meaſures, and adjudged 
that no action lit s, fo2 it is not a to him in his public pꝛofeſſion, and ſo 
26. Elia. ene ſaidof a Merchant that be kept a falſe debt book, and becauſe he may 
be a Perchant without a debt bock, it was ruled that an action doth not lic, but 
if be bas ſaid of him that he deceive men by buying and ſelling, theſe words had 
been actionable, and be ſaid that two things are required to everp publick pzofeſſi- 
on, ſcience, and fidelity, and when a man who hath a publick pꝛofeſlion is ſcanda- 
ligen, in either ol thaſe an action of the caſe lies, and cited Palmers caſe of Lin- 
eolps Inne, be being Lawyer tas laid to him by one, that he had as much 
Lak as a Iackan-apes, , and adfidged to be actionable, foz it is a ſcandal to him in 
bis woſelſion, and lo Sir Miles Fleerwoods caſe, where he who is Plantiff in 
this action was Defendant in that, he being receive} of the Court of Wards, one 
ſain to him, Mt. deceive} hath Comned the King, and bath dealt fallly with him, 
and ad jadged that an action upon the caſe lies, and pet he did not ſhew, wherein 
he had Couzaed him az dealt deceicfully with hum, but pet becaule it appears to the 
Court that be might deal deceitſully, and Conzen the Ring, eherefoze actionable, 
and he cited Birchleys caſe, pou have dealt corruptly, anartion lies, and pet be 
rnd did 
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did not hew wherein be had dealt corruptly, and here he had ſaid be was a Couz Mich. 20 

ner by the receipt of money, which is an expzeſs ſcandal co him in his office. Jac py P : 

Winch accopdingly to eberp office of truſt is a condition in Law annexed, that he? 

deal honeſtly and juſtlp, and he cited Barca in the Rings Bench, one ſaid Hom: io. p.]. 4e. 
to auother, is Wingate pour Attoznep, 8nd the othcr ſaid that he was, and ihe other k 
replied, take heed and follow him well, fo2 elſe he will make you thꝛow pour purſe | 
over pour boſome; and it was adjudgedthat an action lies, fo it is a ſcandalts 

him in his p:ofeſſton, and it (hall be taken as much as if he had ſaid, he will make 

pou ſpenp all the money in pour purſe; if you look nat the better to him, and ſo 

applied this co the pꝛincipal caſe : and in this cale judgement was commanded to 

be entered fo2 the Plantiff in the action, if no other cauſe be ſhewed befoze ſuch a 


day. 


Aa action upon the caſe was bzought fo2 theſe wozds, the Plantiff div load a ſhip 
of my Fathers with Barlep, and div ſeal, and Couzned 7. quarcers thereof in 
meaſure, and upon not gutlcy pleaded it was found fo2 the Plantiff, and now ic 
was moved in arreſt of judgement, that the woszd Cozned being jopned with the 
waz ſtole, had taken away the fozce of that, and made it but Cozning, but Hutton 
contrary, an chat it ſhall be underſtood; chat he ſtole 7. quarters in meaſure, ano 
quantity, aud Winch ſeemed to agree, and it was adjourned; and an other daß 
awarded that an action lies. ; 
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verdict was to this effect, Henry Mack-Williams the father was ſeiled of 
lano, and being lo ſeiſed he conveped that to che uſe of himſelf fo? life, the re» 
mainder to his wife fo2 life, the remainder tothe heires of their cws bodies engen» 
dred, the remainver to the heires ofthe bodie of Mack-Williams the Feoffoz, and 
the remainder to his tight heirs in fee, and he had a ſon by bis wife named Henry. 
and 5. daughters, and hevied, and afterwards the ſon in the life of his Pother by 
deed indented, leaſed to Whire-Head fo} 31. peargrendring rent, and afterwards 
he leavics a fine to the uſe oł himſell, and his heirs in fee; aud died, and after whoſe 
death the Mother (ſuffered a recoverp within fix moneths, in which 4, of their hus- 
bands were vouched, and the recovery was to the uſe of the feme log life, the re- 
matader to every one of the daughters in fee, and the ſole doubt was, whether the 
leaſe made hy Henry the ſon is defeated by this recovery, and tt was argued by 
Harvey Sei jeant, that the leaſe ſhall ſand good, nat withſtanding this recovery 
ſuffercd by the Bother, fot he ſaid, that Henry Mark-W illiams being iſſue in tail, 
and alſo being beire to the remainder in fee, who made this leaſe by indencure, 
in this caſe this leaſe iſſues as well out of the eſtace taile, as out of the reverſion in 
fee, andthe fine leavied in the life of his Pother, binvs and bars the eſtate taile at 
the time of the fine, and then the teafe being drawa out of the reverſion in fee, which 
diſcended to the — * aſter che death of their bzother, this reverſion (hall be 
charged with the leale, and che recohery had not deſtroped that: and this caſe will 
differ fzom Capel: caſe, foz it is agreed, if tenant in tail bee, the remaindet in fee, 
and he in remainder in fee granted a rent charge, and after Tenant in tail ſuffer 
a recovery, by this the tent is deſtrope?, fox there he who ſuffered the recovery was 
Tenant in tail in poſſeſſion, but in our caſe when the ſon had leavied a fine inthe 
life of his Mother, by this fine the tatl is veflropcy, and the Mother is become 
Tenant in tail after poſſibility of iffue extinct, which is only an eſtate fog life in 
quantity, and then though the ſuffers a recovery, pet this doth not deftrop the leaſe 
me by Tenant in tail, when there was alſo a fine leavied to confirm that. Se ; 
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fo: pcares by indentute, and then leavied a fine, and died, and then the Mot her 
being Tenant in tail, and joyntreſs within the Statute of 11. H. 7. as in out c aſe 
ſhe is, and the ſuffers a recoverp, and vouches the daughters in reverſion, and 
lellee fo2 pears enters after theaeath of the feme, by fozce of 11. H. 7. fig leſſee toz 


/ pears is a perſon who ma enter within the expzeſs wozds of chat Statute, which 


gives entrie to any perſon who hath an intereſt, and ſee foz that Too. 3. Lincoln 
Colledge caſe, and Dyer 148, Thirdly, he held that though ic ſhould be fo, that 
la ſſee fox years may not enter by fozce of the Statute, ofthe 11. H. 7. pet he may 
falſifie a recoverp by the Statute, of the 21. H. 8, which enables leiſee fo2 pears 
to faiſifie as well as leſſee fo life, and ic appears by the verdict, that the ſole in» 
tent of this recovery, was to defeat the lea(e fo years, fo2 this was ſuffered with. 
in . moneths after the deathof Henry Mark- Williams the ſon, and alſs the reco- 
very was to the very ſame uſes which they were befoze, and therefoze- the leſſee map 
fallifie the recovery, it is true in Capels caſe, the leſſee of him in rematudcr may 
not fallifie a recovery ſuffered by Tenant in tail, though it was ſuffered of purpoſe 
to defeat the leale fox pears, but in dur caſe the leale {02 pears doth not enure by 
vertue of the eſtate tail, fo2 that is bound by the fine, but this iſſues out of the re- 
verſion in fee, and foz that reaſon the leflee ſhall falfifie thisrecoverp, in an ejeRi- 
one firme, 0? tn an avowry, and he cited Kings caſe, Hill 37. B. R. Rot. 
293. Tenant in tail infeoffen his ſon, and after he diſſeiſed him, and afterward lea- 
vied a fine of that wich Pzoclamations, the ſon entered upon the Conuſee, any 
made a fcofment, and the Pzoclamationg paſſed, and the feoffee of the ſonlet foꝛ 
years, and then the father and the ſou died, and the iNue in tail bzought a forme- 
don, and recovered, and it was agreed, that leſſce foz pears map falſifie this 
recovery, and he ſaid chat he had ſeen a Note in Iuſtice Manwoods Study, that 
it was agreed in his Circuit, that leſſee fo2 years to begin at a dap to come map fal- 
ſifie a recoverp, and ſo he concluded his argument. | 
Hendon Serjeant to the contrary, and be divided the caſe in three points. 
Firſf, when Tenaut in tail had iſſue a ſon, and a datighter 02 two ſons, and the 
eldeſt ſon in the life of his father, who is Tenant in catl levies a fine, and dies 
without clue, whether this ſhall binde che youngeſt ſoy, and be thought that ic 
ſhould not, and pet he agreed, that an eſtate tail may be barred by a fine, though 
he who leauied the fine was not ſeiſed at the time of che cate tail, and this by the 
very wozds of the Statute, of the 32. H. 8. ſee the caſe of fines Coo. 3,and 
Grants caſe vouched, Lampets caſe, and ſo is the caſe of Hunt and King 37, Eliz. 
cited dy my bzother Harvey, and ſa he agreed cletrly, if the ſon who leavies the 
fine, ſurvives the father who was Tenant in tail, that then in this caſe this binds 
the eſtate tail fo2 ever: andthe reaſon is upon the very wozds of the Statute, of 
32. H. $. 0) any was intailed to the Anceſto) of the iſſue in tail, and in this cale, 
when the iſſue doth ſurvive the Anceſtoz, and dies, this ſhall binde the ilſue, be» 
cauſe it was intailed to him who leavie the fine who was his Anceftoz, fo he may 
not make any Conbepante ta the eſtate tail, except he make mention of him, who 
leavied the fine, becauſe that he ſurvived the father who was Tenant in tail, but 
when he who leavies the fine dies in the life of his father, viz. che eldeſt ſon» then 
the youngeſt ſon may convey an eſtate taile to him without making mention of his 
eldeſt bzother : aud this appears by che 46. E. 3. 9. 4. H. 6. 10. 11. H. 7. 6. fee 
the cafe of Buckner Coo. 8. fzom which taſes he inferrev, that tif the youngeſt bzo- 
ther may have an action at the Common Law, without making mention of his 
eldeff bzother, then ſuch a conſtruction ſhall be made of this wozd Ancelto), in the 
Statute of 32. H. 8. that it ſhall be taken fo2 ſuch an Anceſſoz, by whom the iſſue 
in tatl claimes, and foz no other Anceſtoz, and fopthishe put the caſe, if land be 
given to a man and to his heirs, females begotten of his body, and he had iſſue 
a ſon, and a danghter, and the ſon leavied a fine, and died, chis ſþall barre the 
eſtate tail fo the cauſe afozeſaid, and fo2 authorities in this kinde he cited the re- 
pozts of Dalliſon of Eliz. pʒinted at the end ol Aſhles Tables in Stamfords 
caſe 
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caſe in the end ol the ſame caſe, where the very difference is agreed, where che Mich 
eldeſt ſon dies in the life of the fathez, and where not: and Hobert demanded ok - ** 29. 
him by what warrant thoſe repo2ts of Dalliſon came in pzint. . Ji. C. F. 
Ans then Hendon tit ed the opinion of ſome of the judges, in the caſe of Zouch 
and Banheld : and (ce Coo. 3. the caſe of fines actoꝛding to this difference : and he 
ſaid, that Sir George Browns caſe will warrant that in the very let er of it, foz 
there it is ſaid, that no ilſue luheritable by fozce of the tail may enter alter the fine, by 
which he inferred, that if he is ſuch an iſſue that is not inheritable, he is out of the 
Statute, and ſo he concluded the firſt point, that che fine being leavied by the 
eldeſt ſon, in the life of bis Bother, that hall not barre the eſtate tail. Secondly, 
be argued that ps this caſe is, the feme is not within the Statute, of the xx. H, 
7. becauſe chat at the time when ſhe ſulfered a recoverp, ſhe was ſciſed of an eſtate, 
in general tail by fozce of the remainder which was limitted to her and her bus- 
band, and to the heirs of their two bodies ingendred, which cook effect 2 keme, 


at the time of the death of the husband; and this being an eſtate in tail bt the pur- 
chaſe of che huband which took effect in remainder, this may not be J jopncure 
within the Statute of ofthe 27. H. 8. and then if ſhebe not a joyutereſs with- 
in chat Deatutg, though this eſtate was of the purcſdſe, and of the acquiſicion of 
her busband, Mt chis is out of the danger of the Statute, of the 11. H. 7. fo; 
the woꝛds are, any woman who had aup eſtate in dower, oz in tail jopnt wih ber 
husband of the purchaſe, and of che acquiſition of the husband: which wozds of 
the purchaſe of the husband hadrelation co Tenant in dower, oz toa woman who 
was a joyntreſs, and was not the intent of the Statute, to make ſuch a remainder 
to be within the danger of the Statute, when the husband himſelf in his life may 
dock this by a recovery, ans thercfoze it is not within the Statute, . | 

And as to the Thitd point he argued, that admitting that ſhe was a joyntreſs 
within the Statute of the 27. H. 8. pet when the feme ſuffets a recovery with the 
aſſent of him in remander in fee, this recovery is out ol the body of the Seatuce, 
of 11. H. . any which ſhall diſconttnue, o2 releaſe with warranty, and that all ſach 
retoverpes ſhall be votd, and ſhall be taken foz fained recoveries, and this map not 
be imagined a fained recovery, where he in remainder in tail is vouched bp him 
who is Tenant foz life, Jennings caſe Coo. 10. aud ſuch recovery, as is there 
reſolved, is out of the Statute of the 14. Elia. aud is good by the Com non Law, 
and ſo in our cale, but admitting this to be within the Statitte of the 11. of H. 
7. pet the pꝛoviſo ofthe ſame Statute had made that good, foz there is an expreſs 
pꝛoviſo, that arecoverp with the alleut of the heit inheritable, if this appear upon 
Recozd this ſhall uot be within the Statute, and in our caſe, this is wich <e 
allent of the heir inheritable, and alſo this gappears to be of recozd, and ſo the reco- 
very is out ofthe danger of the Statute,ol the 11. H. 7. See Doctor and Student, 
a book wh:c< was written but a litle time after the making of this Statute, and 
Dyer 89. Vernons caſe, and he (aid that the intent of the ſame Statute, anvakche,  .. _ 
p20vilo of the ſame Statute was to have iſſues and heirs, and not tetmozs, who ; 
had only a future intereſt to falfifie recoveries, and ſo be concluded chat the recove , 
ty is out of the ſame Statute, and that the pꝛoviſo oł the ſame Statute had made that 
good, by the aſſent of the heir, but admitting, this ſhould be againſt him, that 
this recovery ſhall be within the Statute, pet the leſſee in our caſe ſhall nor fallifie, 
no take advantage ofthe fozfeiture bp foxce ofthe ſame Statute, but it hath been 
objected by Harvy, that the wife in this caſe had only an eſtate fo2 life, oz Tenant 
in tail after poſſivilicy of ifſue extinct, and he anſwered that the reſolution in Bea- 
mounts caſo Coo, 119. is contratp, fog it is chere expreſly agreed, that ſhe 
was Tenant in ta l after the fine leavied by the iſſue, and ſo was it alto reſolved in 
Pophams caſe 9. Eliz. but there it was doubted whether ſhe was Tenant in tail, 
within the 32. H. 8. who might make a leaſe, but all agreed that (he was Tenant 
in tail, who map ſuffer a recovery, and binde che remainder: and then when the 
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fo2 years which was made by the iſſue in tail, in the life of his mother, notwich · 
ſtanding ſhe was a joyntereſs within the 11. H. 7. alſo he ſaid, that this leaſe foz 
pears being made by Henry Mark-Williams, the ſon who was heir to the eſtate in 
tail, and alſo to the reverſion in fee, being made by deed indented rendzing rent, 


this ſhall be a icaſe which illutd out of che eſtate in fee ſimple, and not out of the 


eftate tail, and this ſhall be out ofthe eſtate tail by eſtoppel, being by veed indented, 
fo2 an cſtate ſhall not enure partly by way of inte reſt, and this leaſe to begin after the 
death ofthe feme, he may not take advantage of tbe fozfeicure, ko; though the 
wozds of the Statute are, that all ſuch recoveries ſhall be void, pet this ſhall not 
be void without entry, and he who will have benefic, by this oughr co be mablc v 
to enter pꝛeſently, lo ſoon as the recovery is ſuffered, fo2 as there ought to be a pers 
ſon, in eſſe, who (hall take benefit of the fame Statute, as appears by Coo. 3. 
Lincoln Colledge caſe, ſo there 8ught to be a pꝛeſent. eſtate in eſſe at the time of 
the recovery, fo the wopds of the Statute are to whom the intereſt ſhall appertain, 
but in our caſe the intereſt doth not appertain to the leſſee, who had only a fature 
term, and therefoze he ſhall not take the benefic by any fozfeicure, within the 
Statute of 11. H. 7. and the rather in our caſe, becauſe cher? is arent reſerved; 
allo all this matter is found by ſpecial verdict what eſtate the ſon when he made 
the leaſe by indenture, Dyer 244. Coo. 155. and Bredons cate, in Treports 
caſe leſſee fozlife, and he in reverſion by indenture let fo2 years, this is no eſtop- 
pel, and it ſhall be ſatd to be che leaſe of one, and the confirmation of the other: 
and here the leaſe (hall be ſaiv to iſſue out of the reverſion in fee, and not out of the 
eſtate tail, and he vouched a caſe adjudged 10. Jac. when Flemming was chief 
Iuſtice of the Kings Bench between Errington and Errington, and the caſe was, 
that a man conveyed land to the uſe of himielf, and his wite in tail, che remainder 
tohisright heirs, and had iſſue a ſon and a daughter, and he dicd, and the ſon let 
fo} pears to begin after the death of his Mother, and he died without iſſue, and 
the daughter leavied a fine, and the wife who was Tenant in tail died, and the 
queſtton was, whether this leaſe fo; pears iſſued out of che eſtate tail by wap of 
efloppel, foz then the Conuſee ſhall not avotd this, but it was adjudged this leaſe 
was drawnout of the reverſion in fee, and the Conuſee of the daughter ſhall avoid 
that, which is all one with our cale ; but admit chat this leaſe is good by c ſtoppel 
out of the eſtate taile, pet he ſhall not take benefit of the fozteiture, within 11. H. 
7. and this differs fzom Sir George Browns caſe, fox there the Conuſcr entered 
by vertue of a remainder, andnot by the eſtate tail which paſſed co bim by eſtoppel 2 
and upon that he concluded, that if this is an eſtate meeriy by eſtoppel, he ſpall not 


bave benefic by that. 
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Dw the caſe between Pope and Reynolds ( which ſee befoze) was mote 
again by Aſhley foz the Plantiff in the pꝛobibition, and the caſe was, that he 
was owner of a Park, aud the Park had been time bepond memory, repleniſbed 
wich veer till the roth. of Eliz. at which time that was diſparked, and that the 
owners had uſ:d befoze the diſparking to pap a Buck in Summer, and a Doe in 
winter, in full ſatisfaction of all Tithes due to che Uicar; and the Parſon had 
libelled inthe Eccleſiaſtical Court fox Tithes in kinde, and alſo traverſed the pꝛe- 
ſcription, and it was found foz the Plantiff in the pꝛodibit ion, and it had been mo» 
ved in arreſt of judgement, that notwithſtanding chts pꝛeſcription is found fon 
the Þlantiff, pet he ſhall not have judgement foz two cauſes, Firff, betauſe grofs 
Cithes belong tothe Parſon ; and not to the Uicar, fox the Uicaridge ts derived 
out ok the Parſonage ; ts this heanſwered, that foz the moſt part cvery Utcarivge 
is derived out of the Parſonage, but it is a meer non ſequitur that this both, fo; 


the Uicarage, andthe Parſonage may have ſeveral patrons, Firzh 45. alſoa 
Uicarage 
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Utcatage may be time beyond memory, as in dur cafe 40. E. 3, 2. 7. and Fitz. Mich 2. 
Juris utrum. a Aicar may have a juris utt um. and alſo he ſaid, that in ſome 7 4.0. 
parts che Uicar ſhall have Ttthe Com, and bay, and not the Parſon, and fo (<A. 
de concluded this co de a good pꝛeſcr iptton by rhe Common Law ; and thenfoz the 
ſecond point, he argued that though the Park is diſparked, yet the modus deci- 
mandi continued, and he vouched Beddingfields, and Fields caſe P. 38. Etiz. 
B. R. peſtribev'copap 10. 8. iq a Park, this modus hada continuance notwith- | | 
ſtanding 1 dilparking: and 18. lac. upon a motion a pꝛoſ ibition was granted in „ 1 
luch a cafe. - nean 
Hendon to the contrary; and pet fo the fir point he agreed, that a prefcription 2-2. 50%. h. 3. 
to pay Tithes to the Uicar was good, fo here it appeatrs, chat che Utrarage is 
as antient as the Parſonage, both being time beyond memozp; and it wag the o- 
pinion of alt this Court when the cafe was firſt opened, aud ſo he ſaid, he would 
not inſift upon that, but agree che Law ta be againſt him, but then foz the ſecond 
point, he held the modus to be gone by the difparking, ko che pꝛeſcription is an- 
nexed to the Pak, and not to the land, fo the pꝛeſcxiption is to pap a Buck and 
a Doe fo alt manner of Tichs of that Park, and then the pzeftripcton is in fome ſoꝛt 
annered to that me etty as land, but quatenus & Park, and fozthishe held, if a man 
will pꝛeſcribe to pap 10. s. foz the Tithes of ſach land, and u is giben in evibence 
to be a Park, thts will noe mafncain the iſſue, foz a Park fs decetvable ove way 
oz othez, and ſo are of ſeveral natures, and ſo Coo, 4. Lutterels eaſe, a tenure 
do cover the hall of che Lo2d, if the hall is chzown down the tenure is gone, and 
dere dhev the Park is deſtroped, the modus ſa alſa deEropey; bye i bath been ob- 
jectedhere, that the pꝛeſcriptton is general, and therefoze though the Park was 
diſparked, yet the modus had continued, to this he anſwered, that this peſcript- 
on ſhall have ſuch construction as a grant ſhall have, and though it is general, yrc 
it is ſab modo ſubject to this limitation, that this alwayes continue and remain a 
Park, and — — 43. Eliz. that the Colnmoner may nos grant ober his 
Common, except t over his Tenement, 'fo2 they may not be (cvered, 
and fo indeed is Nevils caſe in the Commentaries: a man FHeſcribed ts have eto. 
vers to burn in his houſe, if the owner deſtropthe houle the eftovers are gone; fo2 
the pꝛeſtription is annered to the houſe, aud (o iu our tale the preſcription is an- 
ne xed to che Park, and not to the land, fo2 18. H. 6. 21, a Yark may not be wilh⸗ 
out the grant of the King, and the Common Law ſalch, it a man pzeſcriveto have 
Tithes in oUinepard, if the Uinepard be con berted to another uſe, che Tithes are 
gone, for it is ſaid tantum eſt preſcriptio, quantum eft poſſeſſio, and vourhed 
Coneys caſe, 14. Caro. who preſertved to be diſcharged of paying Ciches fo; 2. Ham, Co J. L. 
a meadow, aud afterwards this was converted to arrable, and the opinon ofthe 
Court was, that the pjeſcripiion is gone, and che rather in our caſe, betauſe ic 
is by the act of the party himſelf that che Park is deftroped, @ yet he agreed the in 
cipal caſein Lutterels caſe, Coo. 4. fog thert a new will is only a trauſlation of 
the old, and no deſtruction of the thing which was befoze 2 but in ourcaſe the Park 
it ſelfis defroyed by the act of the party dimſcit, and cherefoze the pꝛeſttipuen 
which was aunexed to this is gone fozevet. 
Allo this pꝛeſcription is againſt Common right, and therefo;e ſhall be caken 
frictly, as Teringhamseate Coo. 4. a man had Common appurtenant in ano- 
ther mans land; and he purchaſed parcel of che ſame land, the Common ia gone, 
becauſe this Common is againftCommon right, but otherwiſe of a Common ap- 
pendant, and he cited W ilds caſe Coo. 8, according to our cafe, that a preforipis- 
on to pap #Buck, anda Doe fo: the Tithes of a Park is againſt Common rigbe, 
fo2 though Tithes are not due Iure divino; pet thep are due jure humano & 
Communi ; and therefoze the pyeſcription is not founded in Law, and it Hall not 
br intended to the Park, when that is deſtroyed and converted ro arrable, av if a 
man made afrofment of land with warranty, and afterwards the land is impio- 
ved and made of greater value, then that was at the time of zhe feofwent ;- if in this 
caſe 
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a taſe the feoffee is evicted and leaſe that, and recovery in value upon the wart au 
mw 4 Po he ſhall recover in this caſe, only the value chat this was at the time of the — 
t ment made, and not according tache palue, that the land is of at this dap by the 
improvement, 32. E. 3, Entry 81, and in our cale it call be intended, that by 
compoſition at the firlt this pꝛelcriptian had beginning, and the compoſition only 
extended to the Park, and not ta a vew thing, aud foz chat reaſon the pzeſcription 
: is gone in this caſe, and he cited acaſe in this Couze, M. 10. Iac, Rot. 1223,in 
Hoop er v. Andrews, g p2ohibition between Roux C. D. the Plantiff ſuggeſted, that ſuch land was par- 
a. San. 608-5. cel of a Park as in ou} caſr, and that the owner had uſed to pay the ſhoulder of e- 
” TT very Doe which was killed, and 2.8. annually fo; all Tithes, the Defendant plea- 
ded that this was diſparked, and the firſt opinion of. the Court was, that the Oe⸗ 
fendant ought to plead in certain hom that was diſparked, ſecondly, this was 
doubted whether the modus as to the 2. s. was gone in regard, that the woulder 
of the Doe is gone by the diſparking, out of which he collected chat the modus is 
annered to the Park, and not to the land, and ſo he concluded, and pzayed a con- 

ſultation. 

Winch ſaid to him the pꝛeſcription is found againſt you, and thercfoze peu 
ought to have demarredz Hendon, if the pꝛeſcription is gone, the Plan:1ff hall 
not have a pꝛohibition; and at another dap judgenieve was commanded to be en- 

: tered fo the Plantiff, ik no othet matter is ſþewed by ſuch a dap, Hobert and 
judgement. Winch being only pꝛeſent. 


The Biſhop of Glocefter againſt Wood. Pos J 57. 


1 Tober and conberſion bzought by the Biſnop of Glcceſter againſt Wood, 
upon a ſpecial verdict, the taſe in effect was, that the pzedecelio} of the now 
Biſhop was lciſed of the Mannoꝛ, of D. and be let 20. acggg of that to A. and B. 
during the lives of 3. of their Children rendring 27. 8. t r anuum, and alſo 
paying and delivering to the Biſhop and to his ſucceſſo2s, two of the beſt beaſts 
upon the death of everp one of the Ceſtuy que vies, and over the jury found, that | 
aftet the leaſe of che 20. acres, the ſame pzcdeceſſo; let all the Mannoꝛ, rendring 
the antient rent to Wood the Defendant, and after one ot the Ceſtui que vies 
died, and he ſerſed two of the Cattle fog a hertiot, and whether this eppcrtained 
to Wood the leſſee of the Manno, oz to the Biſhop was the queſtion, and it was 
argued by Ser jeant Hendon, that this appertaines to the Plantiff, and not to 
Wood : and as to that the fingle point, is a Biſhop : is ſeiſed of a Manno in 
the right of his Biſhoprick, and lets paxcel of that fo life, whether the reverſion 
of this parcel be alwayes parcel of the Pannoz notwithſtanding this leaſe, aud he 
argued that it was not, and pet he agreed, that if another let, as afs2elaid, che 
reverſion continues alwayes parcel of a thing in poſſcſſion, and chat in the caſe of 
the King himſelf, as appears by Dyer 230. if the King lets parcel of a Pannoz 
fo2 life, the reverſion of this parcel paſſeth to the King, fo2 the rcverſion had all 
times continuance in the ſame capacity, and no alteration is made of this by foꝛte 
ofthe leaſe, but where the leaſe fo life is a diſcontinuance, there he gaines anew 
reverſion, and this ſhall not be parcel of the Paunoz, and fo} that if a man is ſciſed 
of a Pannoz in the right of his wife, and he lets parcel fon life, this is a diſcon- 
tinuance, and he had gained the redcrſia in his own right, and fox that reaſon the 
reverſion map not be parcel of the Pannvz, as appears by 18. Aſſiſes : and alſo 
be held if Tenant in caile lets parcel of a Manno: fo life, chat were the reverſion 
of this parcel, is nat parcel of the Mannoꝛ fo2 the cauſe afozeſaid; and ſo in our 
cale, when the Biſhop granted parcel which is not grantable by the Statute, now 
be bad diſcontinued the reverſion, and had gained a new fee ſimple which may not 
beparcel of the Pannoz, ſo long as this new fee imple had a continuance, and this 
was his firll te aſon. 8 
ny - 
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And ſecondly, be argued fem the intent of che parties, becauſe the intent was, Mich. a b. 
that the leaſe to Wood thall be good, and if the reverſion of the 20. acres pals to Jar. C. 
Wood, this will make all the leaſe void, foz no rent may be reſerved out of the . 
reverſion, but out of the land it ſelf, 3. Alliſe Placito ultimo, a Biſbop let land, 
and a hund rer, rendring tent, the rent ſues out of the land, and not out of the hun- 
dred, aud fo here it iſſues out ofthe land, and not out of the reverfion, which made 
the leale all void; and ſo he concluded the firſt poine, that the reverſion of the 20. 
acres did not paſs to Wood the leſſee of the Bannozs. 

Secondly, when the Biſhop lets 20. acres of gzound rendring rent, and this 
is not confirmed bythe Dean and Chapter as it ought, and after he lets the Man · 
no2, and the ſucceſſo2 accepts the rent of the Pannoz, this acceptance ſhall not 
make the leaſe of the 20. acres co be good, admitting that the reverſion do paſs ; 
and when the Biſhop had made a leale foz 3. lives he may not contract fo2 the te- 
verſion, and when a leaſe is meerly void in the creation, there no acceptance after» 
wards map make that good ; but admitting this to be againſt him, yet the leſſee 
ſhall not have the Herriot, fo} they are not appendant co the reverſion, but due on- 
ly by wap of Covenant; and the wozds are pielding xc. and this being a Colla- 
teral thing, it ſhall not go with che reverſion ; and the Herriot here may not be had 
without it be delivered by the lefſee fo2 life. Secondly, ic is paid only in the uame 
of a Herriot, and this is not Yerriot ſervice. Thirdly, it is to be paid upon the 
death ol a ſtranger, and not upon the death of the leſſee, and all this pzoves this 
Herriot to be collateral ; and he cited Rawlins cafe, a leaſe fo; pears paying fo2 
a fine 20. I. this is a ſumme in gzols, and ſhall not paſs with che reverſion ; and 
ſo he pꝛayed judgement fo2 the Plancilf. 

Attoe contrary ; and pct he agreed the caſe of the husband and wife, and of che 
Tenant in tail, foz here the leſſoz games a new fee ſimple, but in our caſe, when 
the Biſhoplets fo} life, this is not anp wzong, fo2 the ſucte ſſoꝛ may enter, and he 
ſball have this leaſe not in his natural capacity, bat alwayes in his politique capact- 
ty, and fo) that there ig, an apparent difference between the caſes ; and foz that 
reaſon, he hetv that the reverſion was parcel of the Mannoꝝ, and ſo paſſed to the 
leſſes, and as to that which had been ſaid, that the intent of the parties was only, 
that the Manno; ia poſſeſſton, and not the parcel in reverſion ſhould paſs to the 
leſſee, fo2 that is moſt beneficial ta the leſſo2, to this he anſwered that by expzeſs 
wozds this is granted, and no condruttton ſhall be made contrary to the very ex- 
pꝛeſs wozds of the grant, and here though the Defendant had not any title at all 
to the Perriot, pet the Plautiff ſhall not have a tzover and converſion fo2 this, ve» 
cauſe that he himſelf had not right to this, and fox that reaſon jugdement ſhall be 
giben foz ti e Defendant ; and he alſo argued, that the leaſe ofthe reverſion is not 
meerly vold, but voldable, and then the acceptance extends to this: ſte 37. H. 
6. the leaſe of a Pzie2 2, E. 6. B.. Abbots cale, Upon which anthorittes, he 
ſato cleerly by the Common Law this leaſe of che reverſion is not meerly void but 
voidable, and foz that the confirmation of the Dean and Chapter, after the Sta ⸗ 
tute of the firſt of Eliz. had nat altered that; and fo2 that a leaſe after chat Stacute 

fhall not be meerlp void, and ſet Lincolts Colledge caſe, Soo. 3,and in our caſe 
there is a poſſibility, that the leſſre of the unn) may ſur vive the ceſtui que vies 
of the 20. acres, and that poſſibility is ſufficient to make this goovout ofthe reuer⸗ N NM. v 
ſion, fo} then the leſſo may diſtratn fox bis tent, but where no poſſibility ofa bi- . %. at 
treſsis, there no rent may be reſerved; as in lewels caſe, the leaſe was ebd. 
fox there was nopoſſibtlity thar the leſſoz ſhall everdiirain, but in ont caſe the leaſe * W e 15 2 nel 
fo2 years is good, fo the leſſo ts not wichour his remedp,' foz de may have an Avis, 
action of debt upon this reſervation ;-. H- 4. 2. there ameaſnalty in oſs was let 
rendring rene, and good, kon by poſſibility the Tenant may vie wichoue heres, 
and pet this is a remote poſſibility ; 12. E. 3. execution 1 12,8 reverſion g2anted 
by fine in tail rendring rent,” is good; and Coo. 5. Elmers caſe, that a reverſion 
being let fo2 life reuvring rent, is a good reſervation at the Common Law ; any 
ye 


UMI 


48 Rives? FPS 
caſe. & caſe. 


Mich. 20 he held without queſtion, that where a Biſhop is ſeiſed of a Manno which conſiſt g 
CP put ot fzeeholders, and part of Copiholders, that a leale of the Wanvoz rcndring 
f. rent is good ; and iu our cale the reſervation of the rent is intire, and all bind 
de ſucceſſo2 : and as to that which had been ſaid, that the Perriot is Collateral, 
and ſhall not go with the reverſion, to this he anſwered, that if it is meerly Col!as 
teral, then it ſhall not go ts the ſucceſſoz of the Biſhop but to his executoꝛs, as if 
the lellee had covenanted oz obliged himſelf to pay this Perriot to the ſucceſſoz, he 
may not have beuefic of this obligation, but the cxecutoz of the Biſhop who was 
leſſoʒ (hall have that, and ſo he ſaid, that the argument mare by Hendon is againſt 
him, fo if it be meerly Collateral, then this ſhall not go to the ſucceſſoz, and 
though tht leſſee ofthe Mannoꝛ may not have it, the Plantiff ſhall nut haue a T10- 
ver and Converſion as he ſaid befoze : but he held this good by wap of reſervati- 
We on, fo2 modus & conventio vincunt legem, and as to that which bath been ſaid, 
that the Perriot is to be paid upon the death of a ſtrauger, and not upon the death 
of che leſſee himſelf, to this he anſwered, that this is nothing, fo the payment 
ſhall be out of the beaſts of the leſſee, and not oucof the beaſts of a ſtranger, and 
lo he concluded and pꝛaped judgement fox the Defendant. 


Rives caſe. 


Almon avowed fo} arent charge, and. he ſhewed that Sir Robert Rives had a 

rent charge granted to him, and he further ſhewed a diſcent of that to the ſon 
and heir of Sir Robert; and ſhewed that the rent was behinde unpaid ts him viz. 
to his ſon and heir, and he avowed as Bailiff to the ſon, and exception was taken 
to the avowrp, becauſe it is not expeſly alleadged in whoſe time the rent was duc, 
whether in the time of the father, oz in the time of the ſon, fo} if it is behinde in the 
time of the father, the ſon map not diſtrain foz that: but it was reſolved that the 
avowry was very good, fo? in aſmuch that he had ſhewed, that the rent was not 
paid to the ſon, this implied che rent was due to the ſon, and not co the father. 


An Executoꝛ bzought a Scire Facias upon a judgement given foz the Teſtatoꝛ 
in debt by him, and che Dekendant would babe pleaded the death of the Teſtats; 
between the verdict and the judgement, & per Curiam he was not ſuffered, fo2 
he map not plead this in a Scire Facias, but the Defeuvant is put to his writ of 

error. 


In Treſpaſs foz beaſts taken in London, and the Defendant juſtified to taking 
as a diſtreſs upon a leaſe of land in Kent, and the Plantiff replied that the Defen- 
dant ſold the beaſts in London, and ſo not a good plea to hing the Trialout of 
Kent, and to have that tried in London, which note. 


Batterſeys caſe. 
+ 


& Han: qu. n 19- Ve. N Nactionupon the cafe was bzought againſt one Hordecre upon an aſſumpſit, 
. i. . be th and he declared that the Defendant had arreſted one Batterſey, by verrue of 

JC, a Commiſſion of Rebellion out of the Cinque ports, and that the Plantiff keeping 
4 0 v. a Common June, the Defendane bzought the ſaid Batterſey to his Inne, and re- 
count, queſted the Planciffco keep bim a dap and a night, and pꝛomiſed in conſideration 

| there upon that he would ſave bim harmleſs ; and he ſhewed that be kept the pꝛi· 
ſoner accopvingly ; and that the ſaid Barrerſey vzought an action of falſe impyiſon- 
ment againſt him, and recovered againſt him, upon which the action acczewed : 
and upon non aſſumpſit pleaded, it was found fog the Planciff, and now it was 


moved in arreſt of judgement, becauſe he had not ſhewed that che ſaid Batterſey 
was 
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was lawfully arreGev and inn ziſencd, and ihtn if a man will withent cauſe arreſt Mich. 20 
a man, and pꝛonuſe in this caſe, no action will lie, fo it m no conſideration be- Jac: C. P. 
tauſe that the nmpuſonment is unlawful, but Hobert chief Iuſtice, Hutton and. = 
Winch contrary : fo2 be the umpziſonment lawtul, oz not lawiul, he might not 

take notice of that: as if I requeſt another man to enter its anothet mans ground, 

and in mp name to drive cut the beaſts, and unpound them, and p2zomile to ſave 

bim harmleſs, this is a good aſſumpſit, and pet the act is Coztious, but by Hut- 

ton, where the act appc ats in it ſelf to be unlawful, there it is otherwiſe, ag if J / 244: 45. i 20. J. 
requeſt pou to beat another, and pꝛomiſe to ſave you hatmeſe, this aſſumpſit : +5 SP. 

is not good, koꝛ the act appears in it ſelf ta he unlawful, but otherwiſe it is as in dur 2, ſev: /74, Hen u 
cale, when the acc ſtands indifferent, but Hobert ſaid, 16 map be there is a diffe- ſegcoug. 0 . 
rence between a publick officer, and a p2ivate man, fox if the Sheriff arreſt a man Ges, 3fe 
unlawtullp, and pꝛomiſe as befoze, this is a good aſſumpſit, but pcrehance other: 

wile of a pꝛibate man as here, but in the pꝛincipal caſe, the Defendant had pleadey 

non aſſumpſit, and this implies a Lawful. impꝛiſonment, fog otherwiſe the De- 

feudant might have given che unlawful iwpziſoomeyt in evidence, and judgement 


was commanded to be entcred fo; the Plant, 


Claworthy againſt Mitchel. 


1 8gainſt Mitchel in a reple vin, the Defendant avotved fo} a rent, 
and ſheweo that his father was ſeiſed, and let fo2 pears tendting rent, and he 
died, and that the reverſion defcended to him, and fo2 rent behinde he avower ; 
in barre of which a vowry the Plavtiff ſaid, that the father deviſed the reverſjon to 
another, and the other maintained his avowry, and traverſed the deviſe ; and ic Go - »& 
was found that the veviſe was only of two parties, and not of the third part, f oz 
in very truth, the land was holden by Rnights ſervice, and all this was found by 
ſpecial verdict, and fo2z whom the jury had found was che queſtion ; and it was ar- 
gued by Hendon, that this verdict is found fog the avowant, and he vouched 32. 
H. 8. Brook iſſuc 8. in a precipe quod reddat, if the rſue. be whether A. and B. 
inke ofted the Tenant, and t is lound that A. inf. offid him, but nct that A. and 
B. infcoffed him, the iſlue is found againſt the Tenant, fee 14. E. 4. and Dyer 
250, in debt upon a leaſe ſo2 years of dibcrs parcels of land, and upon non demi- it 
fit pleaded, it is found quod deimiſit all cxcepe one parcel, this is ſound foz the Plans _ 
tif, and Irin. 15. Tac, Rot. 2022. Allen againſt Soper in a replevin fo a hozſe, 8 
ano 2vowed toz damage feſaut, aud the Detendaut claimed Common fox his beaſts 
Lebt and Couchant upon his land, aud ſome inthis caſe were found Levane and 
Couchant, and others not, and it was found agatnt the Plantiff, and he ſaid in 
this caſe, when the Dekendant had allezdged a veviſe of all the land, and upon 
this iſſue is joyned, and it is found that part is deviſ*d and vot all, this is 
found againſt the Mlantiff, becauſe the tſſue is jopued upon a particular and a ſpe- 
tial point, whether all was deviſed oz yo, and vet he agreed that upon a general 
iſſue as in treſpaſs in :o. acres oł land, and the Defendant is found guilty but on- 
Iy in one, pet the olantiff (hall have jungement, bur not where the iſlne is jopned 
upon a partivular point as here, but anmtting that che Plantiff thall have judge- 
ment. yet the avawant ſhall have return foꝛtde third parc; as mn debt upon a lraſe 
foꝛ pears, and it is ſound chat he had not cauſe tu demand all the tent, but that 
t is ought to be appoztionedy vet he (hall have judgement f62 the reſidue, and ſo 
here: Aſhley Serjcant to thecontrary; the jurybave found fox the Plantiff, fox 
tie avowart had avowed fo; all, and be alleadged 26. Aſſiſe, where in an aſſiſe 
the ſeiſin and the doſeiſin was found, and pet becauſe chere was no Tenant faund ot 
the Frank- teuement. the Mantiff ſhall have. judge ment, and as to that that ban 
been ſaid, that the avowant (halt have retazo toz part, he denied that, fg nom it 
appearcd by the ſpecial verdict, that the avowanc and the deviſe are Tcnante in 
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Common, and Tenants in Common vnght to jon in avowry: and fog chat rea- 
ſon the avowant ſhall not have return fo; any party but he ought to teplead, Dyer 
177. ſet the book; Hobert ſato, that without queſtion tnthis cale, ił the jury had 
given a general verdict, this bad becr-agatalt the ]Plantiff, fo it was not deviſed, 
if all was not deviſed accozving to the iſtue: and then tt it would have been againſt 
the Plantiffin this caleof a gent tał verdict, the ſperiab vervict ſhall be conſtrued 
to be of the ſame nature in law, and it ſhall ve adjudged by us againſt the Planctff, 
fo generally where the general iffue ſhalt be agamſt auy of the parties, there the 
ſpecial verdictſhalt be ofthe ſawe degzee, and Winch end Hutton agret d, and 


dp Winch who pleads in the affirmative, ought-co pꝛove all to be true, as inthe 


caſe of Soper, which had been rt membres by my bꝛother Hendon, and by Hutton. 
every iſſue which is taken upon abſque hoc ought to be pꝛecifily found and. as to 
the tecond point, he held that the avowant wall have return foz pare, fox here the 
jury haue found the third part of the reverſion in him, and by that there appears a 
ſafficient certainty to the Court to make an appoztionment, & then if the Court map 
make an appoꝛtionmeut, the avowant ſhall have re tutu fo io much as is due to him, 
but if the appoztionment is to be made by the jury, and nut by the Court, there the as 
vowant ſhall not have return fo2 the thiro part, but il it was in debt fo 40, I. and the 
jurp finde 20. l. thePlanciff ſhall have judgement of that part to be appoꝛtioned by 
the jury: and ſo in Treſpaſs, ifpart be found fox the Planriff, he ſhall have judgc- 
ment, fo2 the demand ts by writ, but in our caſe it is an atowry, and it is a certain 
iſſue , and fo2 that reaſon the avowant ſhall not have return foz the third part, ad- 
journed; Hutton alledged 28. H. 8. 32. and at another day judgement was com- 
manded to be entoredfo} the avow ant, Hobert,and Winch being only pzelent. 


Note, that if a man make a leaſe of ſeveral parce!s of land in a Town, and this is 
fo2 the trial ofa title in an ejectione firme, he ought to enter into every part of 
thoſe ſeveral, and to leave a ſervant, oꝛ other to keep the poſſeſſion till he had ens 
tered into every partel: and then to deliver the leaſe of all, and this is good. 


Empſon and Bathruſt before. 20. 


e caſe of Empſon againſt Bathruſt was moved again by Harris, and he 
pꝛaied judgement foz the Plantiff, and it had been ſaid, chat this obligation 

is void by the Statute of the 23 H.6, but he held chat this Statute did not exten 
to this obligat ion, fo2 ie is only wheze a ſheriff takes a bond of any perſon which is 
in his ward, and pet he ſaid, he never found in any book the Sheriff might exact 
any fee of any perſon, foz he is an officer of the Ring, but 21. H. . he may pꝛe- 
ſcribe to have a bare fee, but the Statute of 23. H. 6. appoints little fees in ſome 
cates. Secondlp, he argued in this caſe, that the Sheriff may take a bond foz 
by 29. of Eliz. this is a due debt to the Sheriff ; and then if the Sheriff give the 
partie dap tillanother day, it is good reaſon he ſhall have a bond fox that fog bis 
ſecurity. Thirdly, he held that the Sheriff may take this bond of the part after 
the extent, and befoze the liberate by the Statute of che 29. Eliz. foz otherwiſe per- 
chance when the Sheriff had made the extent, perchance the Conulee will not ſue 
out the liberate, aud ſo the Sheriff ſhall be defeated of all his labour and travel 
taken in the extent: and iu the laſt place he laid, that in caſe the ſumme exceeder 
a 100. l. the Shertf hall have 6. d. in the pound fo: that which excetds, and 12. d. 
foz the firſt hundred pound : butit was reſolved by Hoberr, Winch, and Hutton, 
that judgement ſhall be given againſt the Plantiff, and fir they agreed this obli- 
gation not to be within 23. H. 6. foz the partie was not in the ward of the Sheriff, 
and ſo wasreſofved in Bewfages caſe. Secondly, it was agreed by the ſaid 2. 
Juſtices, that the Sheriff may not take his ſalary »ppoinced by che Statute, till 
a compleac execution, viz. till the liberate, log the woꝛos of the Otatute are tn the 
| regative, 


Mie. Spencer#? | "Is: 
cafe. 5 3 


negative, and doth not eftabliſh the fees, but only colerates chem, and Hobert Mich. , 
„iche Sheriff made an extent. and befoze che liberate a new Sheriff is choſen, Jac, Cp 
then in this cafe the new Sheriff ſhal! have the fees appointed by the Statute; any /*** + © + 
not the antient Sheriff: and by Hobert, if ce Conuſee ſue an extent, and then 
refuſe to ſue the liberate to the intent co defraud the Sheriff of his fees, the She- 
riff hall have his remedy by his action upon the caſe ; and by Hutton, if the Sheriff 
returnapon the extent, that he is ready to deliver that ta che Conuſee, this is 
ſufficient to intitle him to his acrion upon tht cafe, and thirdly, it was holden by 
Hobert, and by Winch, that the Sheriff hall have but 6. d. in the pound fo; all, it 
it exceed 100.1. foz ſo was the intent of che Statute, but Hutton ſaid, that the 
Common p2acciſe is otherwile, and Hobert ſaiv, that be did not value that, foz 
he knew well enough that the Sheriff will racher take moze then leſs then their 
fees, and though ic had been fun, chat if ſuch a Conltruction ſþall be made, then 
the Sheriff hall have as much fox executing 100. I. as 200. L. to this he ſaid, the 
Sheriff ought to take this lubject to this caſually, fo} it is the very wozds of the 
Seatute : aud laſtly, it was reſolved by Hobert and Winch, that the obligation 
was void bythe Common law, ano extozcion, and a taking by the Colour of his 
office, ſce Dive and Manninghams caſe, and Hobert ſaid, that every bond that 
is taken foz any thing which is malum in ſe is void by the Common law, and this 
excoptiou is malum in ſe ; and ſo void bp the very Common Law, ſee Ouleys caſe 
| 19 Eliz. in Dyer; but Hutton doubted twhether this hond is void by the Com · 
mon Law, becaule the Deacute ofthe 23. H. 6. tuſlicts ſogreat ſpecialty upon the 
Sheriffs foz exo2tion : and aſter judgement was Commanded to be encred f the 
Defendant in the action, ifno other matter be ſhewed to che coutrary befoze luch 


a dap. 0 


In treſpas quare vi et armis one ſuch being his ſervant cepĩt et adduxir at D. iu 
Eflex, the De fendant pleaded that he was a bagronc in che lame Countie, and he 
not having notice that he was\ſcrvant to another, he cetamed him; and it was mo» 
ved by Finch, if A retain the ſervant of another man in the ſame Countie where 
J and his Pr. inbabit, this is not juſtifiable, though in vericie I had not notice of 
that, and this accopvtng to the expzeſs book of the 19. Ed. 3. 47, Hobert, the book 
map not be law, fo it is a hard matter to make me take notice of everp ſerbant, 
which is retatnes in the ſame Countie, and pet percbance il this retainer be upon 
the Statute of labourers, at the Seſfiovs this is notoriaus, and J ought to take 
notice ol that at mp peril, but it is otherwiſe of a pzivate recainer ; fozchough it 
is within the ſame Lountie, pet being a pyzivace matter in fact, the Law will not 
compel me to take notice of that at my peril, otherwiſeif this be matter ofreco20, 
2. H. 4. 64. and Hobert and Winch ſeemeo to agree, and then Finch moved that 
the Plantiff had charged the Defendant wich bis ſervant by cepit cr adduxit, and 
the Defendant excuſed himſelf, and never traverſed cepit et adduxit, ſee 11. H. 
4. Hutton and Hobert, the rereiviug andthe entertaining of a ſervant map not 


de (aid to be vi et armis. 


Mr. Spenters calc. 


fy Serjeant came to the barre, and demanded this queſtion of the Court, 
inthe bahall of Pr. Spencer, a man was ſeiſevof land in fee; and ſowey 
the land, and deviſed that to I. S. and befoze ſederance he died, and whether the 
deviſee ſhall have the Cozn, 0z the executo} sf the deviſoy was the queſtion: any 
by Hobert, Winch, and Hutton, the deviſe ſhall have that, and nut the execu- 
toꝛ of the deviſo2 : and Harris ſaiv 18, Elizabeth Allens caſc, that it was avjuvg- 
cd, that where a man deviſed land which was ſowed fo life, the remainder in fee, 


and the deviſoz died, and the deviſee foz — alſo died befoze the lederanct, and it 
2 was 
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b Dodderidge Vetſ. 


Anthony. 
Mich was ad judged that the exccuto} of the Tenant {02 lite ſhali not have that, but he in 
: remaiuder: and Winch Ivltice ſoid that it had been adjudged, that ita man de- 
20. Jac. iſt land, and after ſowe that, ard aſter be dies, that ty this caſe the deviſce ſpall 
C. 3 have the Cozn, and uct the cxecuto? of che deviſoz, nora bene. 
12 } f 


Dodderidge againſt Anthony, Entred 
Mich. 19. Fac. Rot. 1791. 


Exe Mich. 19. Jac. Rot. 1791. Peter Dodderidge bought an action of ac. 
compt againſt one Anthony, and he det laxe d that bi de ii ttb ts the Defeudane 
ſo many pietes of cloath, called Bꝛidge · water red to be ſol at Bilbo in Spain, 
andthe Defendant ſaid, that he ſold the ſame cloath at Bilbo in Spain fo 40. l. 
18. 8. Engliſh, to be paid in Pap next inſuing, the lale which was in Movembez 
befoze, and over he alledged the Cuftome of Merchants to be, trat if any Per- 
chant had goods in the ſame Kingdome to be ſold to anofier Merchant, and he (cll 
the goods to be paid at a dap to come, and this is done b:foze a publick Notarp, 
and thereby a Bill ſigned and acknowledged to bim & in his name who ſold the goods, 
and that if the Merchant who ſo ſold the gc ods, velivercdibe Perchant who was 
owner of the goods, this Bill ſo taken in his name, this ſhall be a diſcharge to him 
of the goods: and he averred that he ſold them to a Spaniſh Perchant, and that 
he took a Bill accozvingly, and at London offered that Bill to the Plantifl, who 
refuſed that, and upon this plea. the Plantiff demurred. Attoe argued that the 
plea is not good, becauſe he had not alledged that the partie whos takes ſuch a Bill 
map plead that, and the Cuſtome is alſo alledged with an (if) if the party ſell, 
end if he take the Bill, and not with poſitive averment, that he may ſo ſell and 
map ſo take the Bill, which being deli dered to the owner of tle goods, (hall be a 
diſcharge to the factoz who ſold the goods: end here this tuſtome is yot good by the 
Common Law, fo2 if I deliver goods to another to ſell, and he ſell thrm ta be paid 
the money at a dap to come, this is not good, fo he ought by bis (ale to make a 
compleet contract: and if J ſellmy hoſe fo2 10. l. Jmoy retain che hoſe till the 
monep is paid, fs2 till then the contract is not complcat; and fo in this caſe, and 
bere the Plantiff ſhall have an action of accompt upon this delivery, end i be ſell 
them otherwiſe, oz do not ſell them foz ready money, he had gone beyond his Comes 
miſſion, and this Cuſtome is unreaſonable, that the Bill Wall de taken in his name 
who lold the goods, but pet chance if the cuſtome had been alleadged, co take che 
Bill in the name ot che owner of che goods, this had been geod; but in our caſe the 
owner of the goods map not ſue, no2 have any remedy foz his goods, - except the 
facto} will go ints Spain and ſue the ſaid Bill, and it is uurraſonable to leave this 
to the pleaſure of my facto, whether J hell have any remedy foz mp goods ſold, 
and it is very unreaſonable that I ſhall be paid with a Bill which may not be ſued, 
and hsre the Plantiffis a ftranger to the Cuſtome of Spain, and ſhall not be bound 
by that. 

Scrjeant Harris to the contrary : the Cuſtome which is alledged is good among 
Merchants, though it is not good accozding to our Common Law, and ſo if two 
Merchants trade jopntly, and one ofthcm dies be ſoze ſeverance of the goods, yec 
bis executo} ſhall have bis part, and not the Surttivoz, and ſo by the law of Mer- 
chants 8 man cannot wage his law in debt upon a ſimpls contract ; by which it is 
apparant that the laws of Merchants differ fzom our laws, and indeed the laws of 
Merchants are National laws: and that this is the Cuſtome in Spain is confeſſed 
by the demurrer, and then we map not examine that by the reaſon of our laws, and 
the laws ol Merchants ought co be favoured fox trading ſake, which is the life of 
every Kingdome ; and by the law of Perchants a Bill without ſeal is good, and 
yet by our law it is but an eſczow!l : and ſo J may judgement fo2 the Dekendant. 
Hobert chiet Iultice, when che Bercyant had delivered goods tothe facto} to . 
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he had made the facto; negotiator geſtorum: aud foz that realon the faccor may 
ſell the goods without ready wonep, aud this is good reaſon, fc2 perchance the 
goods ate of that nature that they will not keep without periſhmg, by which clear- 
Iy it appears, that if J deliver goods to another to Perchandiſe, and to ſell, he 
map (cli them without ready money, but if my facto; o Bailiff will (ell them to 
one which be knows wl pzove a Bankrupt without ready money, this is not 
good: but ſecondly, he held the cuſtome, as it is here alledged, not to be good, 
foz then the partie ſhall have uo remedy lo his mency, except che factoꝛ will go 
into Spain and ſue the Bill, and the laws of Merchauts ate ſpecial laws foz their 
benefit, and not fog their pr. j mice: and this cuſtome as it is alledged is tos 
large: but if he had alledged chat ſuch Bill taken by the fac tag ſhall be as good and 
effectual to the Mr. as if it had been taken in his own name, this had been good, 
beſides the cuſtome is not good, toz it is alledged to be that when the facto} had 
delivered the Bill to the owner of the geods, this ſhall be a diſcharge to him who 
was the faccoz, and here is no time ſec within wh:ch this may be delivered, and 
fo fo ought is ſhewed it may be delivered 10. pcars after, which may be good ; 
and to that which had been (afd, that che laws of Merchants are national laws, 
be denicd that, fo2 ec ety Kingdome had its pꝛoper and pceuliar laws, and though 
this is the law of Spain, and national co them, pet this ought ta be reaſonable, oz 
elſe it hill got binde aud judgement was,commanded to be entered foz the Plan» 
tif, Hoberr and Winch being only pꝛeſent. 


It was ruled that he who Jad land in a pariſi who did not inhavit there, (hall be 
ehargavle to the reparation of the Churct but not co the buping of. oznaments of 
the Church, fo2 that ſhall be levied of the goods of the pariſhioners, and not of 
their lands, by Sir Henry Velvet ton, aud lam to be ſo fozmerlp adjudged- 


In treſpas the Defendant pleads, chat one luch was poſſcſev of a term foz 
pears, and being ſo poſſeſſed by his laſt will aud Teſtament deviſed that to the 
Defend:nt, and died, after whole death the Delendant entered, and was poſſeſſeo 
bp vertue of the de viſee, upon which plea che Plantiff demurred generally: and 
Hutton thought this plea prima facie to be , though the Defendant had not 
erp2eflp alledged that the deviſee died poſſeſſed, but his — — that, fo? 
He had laid, chat he ente ted by vertue of the de ler and was poll vd, and this on- 
ly matter of fozm, and not at tex of ſubſtance, and no cauſe of general demurrer, 
which Winch alſo granted that this was alſo matter of fozm, and not matter of 


ſubTance. 


Gage againſt Johnſon for his fees. 


Age bjought on action agaiuſt Iohnfon as hs ſervant and Solicitoz to the 

Defendant in a ſuit in iht Kings Bench taking foz eberp Term 3. 8. 4 d.. 
fo2 his fees, and fo? this he bzoughy: his action of debt: and Set jeant Hircham 
moved in arreſt of judgement,” and be urged the caſe of Samuel Leech, an Attour- 
ney of this Court, in an action upon the caſe 5z0ught bp bim, upon a pxomiſeco 
pay ſo much fo? the ſollicuing of a cauſe of che Defendant, and che opinion was, 
that the action will not lie, fo? it is in nature of maintenance, fo2 a Solicitor map 
not lap out monep fe2 his Clyent: and if an attion upon the caſe will not lie, then 
much le ſs an action of debt: and Hoberr ſaid, chat a Codncelloz map take fees 
of his Clyent, but he mop not lap out 02 expend movep fe him, and the ſame law of 
an Attourney, fo if he did disburſe money foꝛ him, be doubtedmuch what remedy 
he Gould have : and he further (id, a ſer dant map follow buſineſs foꝛ his Mr. and 
may take monep fo2 bis labour, foz if J retain my ſer vant generally, he is not 
bound to lollow my luits at law, except at his pleaſure, fo2 that is e 
(TVice : 


Jac. C. . 
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Wright Verſ. 2 Hoes? 
Black before. e. 8 


Mich. 20. 
Jac. C. P. 


ew. ac. 90. 


l- Co. Jon. /c 
cel to his youngeſt ſon in fee, and this deviſe: was with pzovilo that the ſeme ſhall 


ſervice: and foz that it J will ſay to my ſervant, vhat if he will follow mp buſineſs 
at Weſtminſter, J will give him ſo much fen his pains, my ſervane in this caſe 
is not without his remedy : but ifhis ler vice is coupled with Soliciting to cake 
monep fo} his pains, his opinion was that ne action will lie, to which the other 
Juſtices alſo agreed, and they aroſe, 


Wright againſt Black before. 28. 


No. the caſe of Wright and of Black was moved again, and the caſe was, 


that Wright had bzought an action upon the caſe again Black and Black, 
to? that the Oetendants intending to make away his good name, and tocaule him 
to loſe his goods, did maliciouſly and without cauſe at Norwich in the County 
of Norfolk, piefer a Bill of indictment at the Seſſions of peace, containing that 
the lantiff Role tws bundles of fetches, and ai(o did cauſe andentice one I. 5. 
fo give in evidence that the tudictment-was good and true, by reaſon-of which be 
was bound to Anſwer that at the next Aſiſes,andthere he was actquitted: and whes 
ther the accton was maintainable was the queſtion, and Atroe argued chat the action 
is maintainable, though it is not ſbrwed chat the Bill of indictment was found : 
and he vouched a caſe, which was Hill. 10. lac. B. R. Rot. 921. between Whore« 
wood and Cordery and his wife Defendants, which cafe and judgement. was 
after affirmed in the Exchequer Chamber upon a wricoferroz, and the caſe was, 
that the Plantiff declarcd chat the Defendants intending to take away bis good 
name, did charge him to have raviſhed Dorothie Coxe, and malicicully exhibited 
a Bill of indictment, containing that the Plantiff did fclloniouſly raviſh the ſaid 
Dorothie their dayghter, and did give this in evidence to the Grand jury who 
found Ignoramus: and pet it was adjudged that an action lies, and he cited a caſe 
the 19. Jac. in B. R. Deney agaiaſt Ridgy, where mas only an indictmeut pꝛe⸗ 
ferred concerning the ſtealing of a hozſe, and nomoze, and pet an actiom lies. Ho- 
bert chief Iuſtice ſqid, that it ſeemed ta him that it is actionable, lo; this is as 
great a ſcandal to gin this in evidence to the Grand jury, as to publiſh this upon 
au Alebench : as the courſe"vf-Zuſtice ought not to be opped, ſo neither 
ought the good of man in things which concern his life be taken away 
without good cau and J have heard that judgement was given another Term 
fo: the Plantiff, but quere better of that. 


Hoes caſe, # A, Zo. 


Oes ſeiſed ol land in fee, he deviſed that to his wife fox life, the remainder 
of one parcel of that to Thomas his eldeſt ſon, the remainder of the other par» 


pap his legacies, and alſo his mill was, that in caſe his wife vied befoze the pap» 
ment of his debts and legacies, chat then his two ſang ſhall pay them, and t ig 
bappen that either of them die befoze his debts and legacies paid, oz befoze cither 
of them do encer into his part, that ihcu the other ſhall have all the land in fee, and 
after the debviſo2 died, and in the life of the mother the eldeſt ſoa releaſed to the 
youngeſt all his right, title, Claim, and demand ta the lanv which was de viſen 
to him by his father, and after the wife ditd, aud two points came in queſtton in 
this caſe. Firſt, whether this limitation is good. Secondilp, whether the re- 
leaſe is good, and it was argued by Richardſon Ser jeant, that this limitation of 
the Statute by way of deviſee is good, and he vouched Dyer 330. Clarks caſe, 
and 4. Eliz. Goldley and Buckleys caſe, a man deviſed to his ſon aud his hers, 
p20vided that if his perſonal eſtate did not ſuffice to pay bis debts and legacies, that 
then his lands ſhall be co another, and he vouchen Brown and Pells caſe, which 
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was adjudgeb in Banco Regis, the caſe was, that a man had two ſons, William Mich. 20 
the eldeſt, and | homas the poungeſt, and he deviſed his lands to Thomas his lon Jac c Pp: 5 
and his heics, pꝛo vioed chat if Thomas died without iſſue living, that then Willl⸗- 
am ſhall have the land, and it was reſolved that this was good to W illiam by way of 
exccutory deviſe, and in that caſe doubt was moved whecher if Thomas ſuffer a re- 
covery, whether this (ball take away the eſtate ol William; and it was holde n by 
all the Court, exetpt Doderidg, that it ſhalt not, but all agreed that this deviſe up- 
on the furure contingency is good, and ſo he concluded, that if the poungeſt ſon die 
in the life ol the Mother, and befo2e the legacies are paid, the land ſhall remain co 
the Plantiff, accopding to the intent ofthe deviſoz : but the other doubt is, when 
the }9{antiff did releaſe all his right, and claim to che other, whether this releaſe 
will extinguiſb this future poſſibility ; aud he held that it will not: and he ſaid that 
he had ſeeh the caſe of Lampert Coo. 10. and there the releaſe of a poſſibility is 
peaped as in our caſe, and if any word viſcharge this poilibility, it is this wozy 
right, but if the reſolution of chat book had not been againſt him, he woulo have 
argued that this righe was not ſufficient to extinguiſh this future poſſibility, but 
chat there ought to be a mope apt and pzoper 'wozd, but he ſaid he would not ar» 
gue again? books: but he ſaid that which he would tnſiſt upon was the diſtinguiſh⸗ 
ing of poſſibilicies, foz thtre are two manner ot pollivilicies, the one is Common 
and ordigat y, the other is mote remote and foxreigne, Andfirſt, there is a poſſivi- 
licp which is Common aud neceſſary, and this depends upon an ordinary caſualty, 
1 as a leaſe foꝛ life, the remaiuder to the right heirs of I. S. co it is appatant that the 
right heirs of l. S. may take by this, and ſuch a poſlibilicy may be releaſed : and a 
pollibiltty which is remote and koꝛreigne is, as if a leaſe be made oz life, the remain- 
der to another during the life of the leſſee fo2 life, oz a leaſe fog ue, the remain« 
der to the Cozyoration of B. thoſe remainders ave void: but pet by poſlibility they 
may be good, foz in the firſt caſe che Tenant foz life may enter into religion: and 
in the latter caſe the King may make Coppoations, and pet becauſe ſuch poſſibilt« 
ties are not uſual, the remainders are void: ſec Coo,2.Chamleys caſe, where ſuch 
a remote polſibilit y may not be releaſed, if a man give land to one which is married, 
and to another woman which is married, and to the heirs of their two bodies ingen- 
dred, this is a good effate tail, log there is a common poſſibility that they may in- 
termatty, but if the gift be to a man and to two wamen whoare married, and to 
the heirs ol their bodies ingendred, they ſhall not have an cate tail executed, foz 
tt $a remote and forreigne poſſibility, and an imbzoderp of eſtates which the lam 
will not allow, ns2 reſpect : lee the Kectoz ot Chedingrons cafe, that ſuch apoſſt« 
bilicy as in our caſe map not be releaſed, fo2 firſt here the mother ought co be dead 
befoze ihe Plantiffhall have land. Secondly, legacies onght to be paid. Thirp- 
lp, Thomas ought to be dead, and {ll all cyeſe poſlibilities hap, che Planciff ſhall 
have noching in the land, aud fo2 that it is a remote poſſibility which is net gone 
by thereicaſe, fo2 as it is ſaid, when a polliviliety ſhall be gone by a releaſe, there 
ought to be a good foundation upon which the releaſe map op*rate: ſecondly, che 
polſivility which ts releaſed ought to be neteſlaty and Common, but in our caſe 
it is not neceſſary that the ſon ſhall enjop it in the life of his mother : and alſothe 
mother may in a ſhort time pay the legacies, and then neither of the ſons ſhall have 
the land: by which circumſtences it is apparant, that this is nor a Common 02 an 
ozdtuary poſſibility, but is a remote and forrargne expectancy, which Wall not be 
goue bp thisreicaſe, and this differs hom Lampets cafe, fo there was a poſſiblis 
ty ofa Chattel, which as it may caſilp be created, ſo it may eaſily te deſtroyed, but 
in our caſe it is a franktenement, which as that requires a greater ceremony in the 
creation, and foz that it will require a greater matter to destroy, and fo extin- 
guilb chat ; and it is ſaid in Woods caſe cited in Shelleys caſe Coo. 1. that if a 
man covenant with A. that if I. S. infeofftd him of the Pannoz of D. that then be 
will and ſeiled to che uſe of him and his heirs of the Mannez of B. and cheCove- 
nantee died, and the ſaid 1. S. infeoffed the'Covenantoz, in ſuch cale the — 
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be inward, and pet it is only a poſſibility which deſcends, which poſſibility of an 
uſe may not be diſcharged, oz releaſed, and pet in that caſe there was a polſibility 
which is moze Common, and 02zvinary then in our cale ; fo2 there was a poſſibili- 
ty that I. S. ſhoulu make the feofment, aud ſo lap, a good foundation upou which 
the releaſe map operate: and he put the cale that I. ſhall let fog ſo manp ptacs as 
I. S. (hall name, if I. S. name it is good, and pet he held if I. S. releaſe befoze the 
nomination that this releaſe is meerly void, b:couſe be had only a poſſibility : and 
as to Digs caſe Coo. I. there a power of Revocation may be releaſed, and good 
reaſon, foꝛ the Covenautoz who releaſed had che bird in his own hand, and toz that 
it was no remote poſſibility : but there it is ſaid, that if che pewer be limited 
to an eſtranger, there the ranger map not relealc : aud he allo agreed Albanics 
caſe, fo2 there the power to releaſe was upon the death of a man onlp, but in our 
caſe it is upon death, and other contingencies by which theſe remote poſlibilities 
ſhall not be relealev. Hoes caſe Coo. 5. there a releaſe of all actions, and de- 
mands tothe Bailee made this void; and in the caſe of Brown and Pell which 
was remembred befoze, it was the opinion of all the Court againſt Judge. Dode- 
ridge, that where the deviſe was to the ſon in fee, and it he died without iſſue li⸗ 
ving, that then his eldeſt bzother ſhalthave that, if iu this caſe the ſecoud ſon ſuffer 
a recovery, pet this had not deſtroped the poſſibilicy which the eldeſt bꝛother had 
to have the land, and ik a common eecovery which is matter of retcozd, and the 
common aſſurance of the realm will not take awap this poſſibilitp, a fortiori a 
releaſe which is but matter of fact, and ſo he concluded and pꝛaped judgement fo2 
the Plantiff, 

Baw:cry tothe contrary, and he ſaid, that if this remainder ſhall be good, then the 
inconvenience which che judges had alwaycs endeavoured to take wap ſhall be on 
foot again, as in the caſe of Chamley, and Corbers of ſpringing uſes, fo if it 
ſhall be lawfal fo2 a man to limit a fee upon a Collstcral condition oz limitation, then 
there ſhall be a perpetuitie, and foꝛ this if any litti ral conſtruction all be made up- 
on ſuch convepances, this will introduce dangerous events co inheritances, and 
foz that he held that limitation to the Plantiff co be meerly void, foz when the land 
is deviſed in fee, this deviſee by this had an abſolute eſtate in fee, and it ſhall be 
ſtrange to give this to another though this be by way of deviſe, loꝛ though che will 
of ebery man ſhall be ſupplied by the intent of the deviſoz, pet his iutent ought ca 
ſtand with the rules of the law, and otherwiſe his intent ſhall revert, aud fo} that 
he cited 29. H. 8. a man made two exzcutozs, p2<vided that one of them ſhall not 
adminiſter, here the intent did plainly appear, and yet becauſe the intent is contra» 
ry to the power which the law gives to every cxecucop, cherefoze it is void: aud it 
is pucfoza bate rule in Corbets caſe, that ſuch a conveyance which a man may not 
make in his life time, by act executed, he may not make by bis TU1!ll, but a man 
map not make ſuch a conveyance by act executed in bis life time, fo} as it is (aid 
in Colthirſts caſe, if a man let foz life, the remainder fo2 life, upon condition that 
if the firſt leſſee do ſuch a thing, that then the land ſhall remain over to a ſtranger, 
this remainder is void: fo2 when the land is given befoze, this ſetond limitation 
is meerlp void: and alſo the caſe is put, that if a man give lands fn fce upon con- 
dition, the remainder over this remaiader is void ; fo2 the other had an cſlate in 
fee befoze, by which it is apparant, that when an cſtate is one time lawfully veſted 
in any certain perſon, there no limitation map gibe that to a ranger, by any act 
executed in his life at the common law, and then it ſhall not be good by wap of deviſe 
28. H. 8. Dyer, a term was deviſed for pcars, the remainder over: and it was 
adjudged by Baldwin, and by Shelley, that the remainder in that caſe is void, fo2 
when the deviſo2 had given his term, be map not lunit this remainder over, though 
this be bp wap of deviſe : and this map be good law nocwithſanding Lampets 
caſe, foi there the leaſe was deviſed and not the land, and foz chat reafon may be 
a difference: and he vouched the caſe which was remembred by Richardſon 29. 


H. 8. 33. and then as to the ſecond point, he held that the relcaſe was good, ads 
| mitting 
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mitting the firl> point to be againſt him, fo; if che eldeſt ſon had any right by this Mich. 20. 
releaſe, then this wozd right in the releaſe will deſzoy and excinguiſh that, and Jac C. 7 
this poſſibility is not remote and foꝛraigne, fo2 the condition oz limitation is an 
nexed to the eſtate, and is not a ſubſequent condition which creates an eſtate, and 
this depends upon an ozdinary caſualty which is common to all men, and the par- 
ment of debts and of legacies, is incident and common to every execuco2; and 
as to2 Albanies caſe Coo. 1. the caſe was, that a man had a power to revoke uſes 
upon the death of a ranger without iſſue, and reſolved that this power map be re- 
leaſed, and pet his power depended upon two contingencies, death, and degch 
without iſſue, and the caſe is alls there put, if A. infeoffe B. upon condition, that 
if B. Survive C. and then if A. and his heirs pap to B. 10, l. chat then he ſhall 
encer, in chis caſe there are many contingencies involved in one conveyance, and 
pet it is there laid, that theſe contingencies may be releaſed ; and in Lampets caſe 
Coo. 10. there are ſix reaſons, wherefoze ſuch a contingencie may be releaſed, and 
our caſe is within all the reaſons which are there mentioned, foz che wozds in the 
releaſe as have been remembred by mp bzother Richardſon, are all one with our 
caſe, and the firſt reaſon is, becauſe chis is a Chattel, which as it may be eaſilp 
created, ſo it map be eaſily veſhoped, to this he gave anſwer, that this remain- 
der of a Term was an intereſt to him who releaſed: and ſo in our it is an intereſt 
of a remainder tothe Plantiff, and fo2 that che releaſe is good. Secondly, it is 
a maxime in Law, that every land may be charged one wayeg 02 another, and we 
are — reaſon alſo, foz ifthis eſtate be in che Plantiff, then this map be 
releaſed. Ih | 
Thirdly, the found tion of everp act ought to be regarded, foz Grants caſe 

there vouched deftzopes the poſſibflity with a fine by reaſon of the original act, che 
fourth reaſon there remembred is, becauſe that if the deviſee had been dead, his 
Executoꝛ ſhall have che intereſt, the ſame reaſon in our caſe, if che Plantiff had 
been dead befs2e the temainder o2 the contingencie hap, pet his beir ſhall have that. 
Dee Shelleys ciſe ; the fifth reaſon is, the legacie was in pꝛeſent, though this 
was to take effect in futuro, and ſo in our caſe the Mill is in pꝛeſent, though the 
ace is to take effect in futuro, and ſirthly, it (hall be againſt reaſon to eſtabliſh 
ſach a perpetuity of a Chactel, and ſo in our caſe it ſhall be againſt reaſon to eſtabliſh 
a perpetuicp of a franktenement : and the releaſe is very well penned, fozitis of 
all his title, right and claim to the reverſion, and rematnder which che father de- 
viſedto the Plantiff, and ſo thereleaſe is not general, but chis is a particular, and 
ſpecial releaſe of that which was veviſed to him by his father, and Hoes caſe Coo. 
5. is not like to our caſe, fo2 firſt there the duty was altogether incertain, and 
ſecondly, the condition there did pzecede the dutp: but in out caſe the condition 
is annexed to the eſtate, and ſo he concluded and pzaped judgement in the caſe fo2 
the Defendant. 


Finis M. 20. Jac. 


The Biſhop of Gloceſter againſt Wood before. 46: 


Ow the caſe between the Biſbop of Gloceſter and Wood was adjudged, 
Hobertand Winch being onlppzeſent : and firſt it was reſolved by them, 
that when the Biſhop let parcel, as 20. acres fo2 life, and after he lets the Man- 
no it ſelf to another rendring rent, in this caſe the rent iſſues out of the intire 
Mannoz, lo; if in debt foz the rent, che leſſo2 do declare upon a demiſe of che Man- 
no} omitting the reverſion of this parcel, the declaration isevill : and upon non 
dimiſit pleaded it ſhall be found againſt him, Secondly, this they held, chat the 
Herriot reſerved ſhall go with the reverſion : and if this do not go with the rever- 
ſion to the leſſee of the Pannoz, pet the Plantiff ſhall not have che Perriot, and 
then though the Defendant had not _ title tothe Yerrioc, pet if che pꝛoperty 
of 
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Hill. 20 of the Yerriot do not appertain to the Plantiff, he wall not have a tober and con- 
jp - * verſion, fo2 the Defend ant had the firit poſſeſſion : and judgement was comman⸗ 
Jac.C.P. ved ts be entred fo2 the Defendant, if no other canſe was ſhewed bekoze next 


thurſpap. 


Bulloigne againſt William Gerwaſe 


Adminiſtrator. 
2. ko. Ab. 622. 9-38. 


7 1. 53. F E. Bu bought an action of debt upon an obligation of 12. I. againſt Willi- 
459 ο C. 43, am Gervaſe Adminiſtratoz to I. S. and the Defendant pleaded, that che in- 
tellate died outlawed, and that the outlawrie alwayes continued in fozce, and up- 

on this the Plantitf did demur generally, and it was argued by Attoe fo2 the Plan- 
tiff, fox the plea is not good, foz this is a plea only by wap of argument, that be 
ſhall not be charged foz this debt, becauſe he had not aſſets: and in this caſe, this 
ontlawrie ought to be given in evidence, upon nothing in his hands being pleaded; 
and it ought not to be pleaded in barre, fog by poſſibility che outlawrie may be re⸗ 
verſed, and then the Adminiſtratoz ſhall be charged if he had any goods, and he 
vouched a caſe in this Court, Trin. 27. Eliz. Rot, 2954. Worley againft Brad- 
wel and Dame Manners his wife, Adminiſtratrix to Sir Thomas Manners, and 
the feme pleadedoutlawrie in the inteſtate, and the Plantiff demurred generally, 
and it was adjudged to be uo plea ; and uote, that the recozd was bzought into 
the Court, and read accozdingiy. Hitcham Serjeant to the contrary, the recozv 
in Manners caſe was not well pleaded, fox the Defeudane only ſhewed , that a 
Capias ad ſatisfaciendum iſſued againſt the Teſtatoz, and did not ſhew any reco- 
very, 02 judgement againſt him, and that was the reaſon of the judgement in 
that caſe, and the Plantiff here ought to have demurred ſpecially, as the caſe of 
27. of Eliz, fo otherwiſe he ſhall not have advantage of this plea : and theplea 
is only evil foz the manne z, fo it is apparant that by the ouclawrie of the Teſta- 
toz all his goods are fozfeit, and this is the reaſon of the book of 16. E. 4. 4. it 
is a good plea in an action of debt to plead an outlawrie in the Plantiff, and to de» 
mand judgement of the action, and not judgement of the wzit, fo2 the debt is for» 
feit to the. King by the ouctawrie ; Hobert, Hutton, and Winch, the pꝛeſident 
thewed by Attoe is not anſwered, ko though the pleading of the outlawrie is 
without ſhewing of a recovery, and judgement, pet the outlawrie is good till it 
is reverſed ; and Hutton ſaid, that in ſome caſes an Executo 02 Adminiſtratoz had 
goods, though the Teſtatoz died outlawed, as if the Teſtatoz let foz life tendring 
rent, aud the rent is behinde, and after the Teſtatoz is outlawed, and dies, this 
ſhall not be fo2fcic, but his Executozs ſhall have the rent, and if a man make a 
feofment upon condition, that the feoffoz pay 100. I. co the feoffee, and his heirs, 
o2 Executors, and the feoffee is outlawed, and the feoffoz pay the money to his 
Executo2s as he map well, the Executoꝛs, and not the Ringſhall have that, alſo if 
the Teſtatoz is outlawed, and he deviſe his land to his Executozs to be ſold, theſe 
moneys ſhall not be fo2feit, and they (ball agree that the plea was not good not- 
withſtanding the general demurrer, foz he who will barre another by an argu- 
mentative plea, his plea ought to be infallible to all intents and purpoſes, and ſo it 
is not here, fox the Executoꝛs and the Adminiſtrators may be charged by the having 
ol goods, though the Teſtato2 was outlawed, and log that the plea of the Defen⸗ 
dant is not good in ſubſtance; and the general demurrer is good, by Hobert, 
and bp him if we ſuffer this plea, then the Defendant will keep the goods, and 
not reverſe the outlawrie, noz pet fatisfie the Ring; alſo if he had not goods, the 
Defendant may plead plene Adminiſtravit, oz nothing in his hands, and give 
this outlawrie in evidence. See 8. E. 4. 6. 3. H. 6. 32. 39. H. 6. 37. bythe 
opinion of Priſot, and alſs ſee the caſe in E. 4. 5, araſe to this purpoſe; and alſs 
note well that it was ſaid concerning the caſe of Manners, that a wit of erroz 
was 


UMI 


d 


8 "7 Buckley 2 : 59 


Simonds. | 
was bzought ol nt afterwards ; aud that the caſe temams ll ttis day unde Hill. 20, 
termined; Jac; ©, P, 
WY 


Buckley againſt Simonds Ent. 18. 
Jac. Rot. 2120. tobe, 39s 


Ow at this day che caſe of Buckley and Sinonds was argued by Iuſtice 
Hutton, and by Winch; and the caſe was byiefly this, Anne Buckley 
Adminiſtrator to Andrew Buckley her Dusband was PlanciFin a quare Imp. 
againſt John Simonds, Jom Prior, and Robert Pierce, Alias Price foz diſtuzs 
bing her to p2cſent to the Church of D. and ſhewed that Andrew Buckley Stan- 
father of the Hus band of the Plantiff, was ſeiſed of the ſaib advowſon in g1oſs, 
and pzeſented one I. S. and he dien, after whoſe death the advowſon diſcended to 
Richard Buckley, and that the Church became void, and that ene Richard Willi- 
ams uſurped upon the ſai. Richard Buckley then being within age, and that 
Richard Buckley alſovied, and by his death che ſaid avvowſon diſcended to An- 
drew Buckley as bzother and as heir to Richard, and that the Church became 
void, and befoze the p:eſemtinent by Andrew, and within 6. moneths Andrew 
died, and that the Adminiſtration of the goods of Andrew were committed to the 
Plantiff, andchac ſhe p2efented within 6. monethz, and the Defendants diſlur⸗ 
| ded her, and the Defendants- pleaded in barre, and confeſſcy ihe ſeiſin öf the 
Grandfather as is aliedgod in the declaration, and they ſaid t bat the ſaid Andrew 
Buckley 14. Eliz. by his Indenture made between the ſaid Andrew Buckley on 
the one part, and John Preſton of che other part, by which the ſaiv Andrew 
Buckley by the ſame Jadenture covenanced with Preſton in conſideration of a mar» 
riage to be had between John Buckley and Elizabeth Preſton, daughter of John 
Preſton, he covenanted wich him and his beirs, that immediately after he death 
of him ann ol his wife , the ſaid avvowſon ( inter alia) ihall be to the ſaid John 
Buckley his ſen, and to Elizabeth Preſton, and ts the heirs of John, and ſo 
the Delendant claimed by b ertue of a leaſe fo 1000. pars made by Iohn Buck- 
ley, and che Blantiffdemanted Oper of the Judentu:e which was read to this cf« 
fect, that Andrew Buckley by the ſaid Judenture covenanted with Preſton, that 
* fncoaſiderationof a marriage between has ſon and the daughter of Prefton, that 
he will gzanca rent charge of 6,1, 13. r. out of his land at Weymouth, and at 
Melcombe Regis papable at 4. uſual feaſts ; and he Cobenanced fon him and bis 
hetr a, that he would convey the land in Melcombe Regis and Wike Regis to 
{nch perſoas 8s Preſton ſhoula appoint, p;0vided that the {a d Andrew Buckley and 
his wite wap in joy that during their lives without impeachment of waſte, and 
covenanted that immediately after their deaths, the lands Wall immediately te 
main, come, and be to the ſaid Iohn Buckley, and Elizabeth his wife: and that 
the advowſon of Brad way ſhall remain, come, and be to the ſaid Iohn Buckley 
and Elizabeth his wife, and upon all the mattcr the queſtion was, whether by 
this laſt covenant, an uſe will ariſe of the avvowſon in Bradway to lohn Buckley, 
fegt an uſe (raiſed to him, then this leaſt mane by him is good, and by conſe- 
quence the title of the Defeudants is good to pieſent to this advowſon, and if not, 
then the fee alwapes remained in Andrew Buckley, the Grandfather, and by 
deviſe diſcenvs did come to Andrew Buckley the Pusband of the Plantiff, and 

th n the quare Impedit is maiutainable. | 
Aud Hutton began his argument, be argued that no uſe will ariſe to Iohn Buck- 
ley by this Jndenture, foz when a man will raiſe an u'e by way of covenaut, chere 
ate 4 neceſſary things which ought to concur. Firft is a ſufficienc conſideration 
as of blood, oz marriage, 02 other Collateral conſideratione, as if J covenanc 
with yon, that when pou infeoffe me of certain land, J will Nand ſeiſed to the 
ule of you and poyz hctrs, this is good, E the coulloct ation be fo) money, then 
2 this 
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o this ought to be jarolled, o; otherwiſe no uſe will ariſe, che ſccond point is, there 
* oucht robe a deed to teſtifie this agreement, foz otherwiſe nouſe will ariſe, as 
was reſolved 38, Eliz. tn Collard and Collards caſe. Thirdly, he who cove- 
nants ought to be ſeiſed of. the la w. at the tir:e of. the. covenant; as was'rcſoldep 
(a) 37. Eliz. in Yelyertons caſe ; a man coVenauted to and ſtiſed to the uſe of his 
ſon of iuch lads as id aftexwær us purchaſe, aud it was bolden void, becauſe 
he was not ſeiled at the time of the go veuant: andlaſty, the uſes muſt agree with 
the cules ofthe Common law, and be cited Chudleys caſe, a man covenantedto 
ſtand ſeiſed co the uſe of one lo pears, the remajmver ts the right heirs of I. S. 
this remainder is bold, though this is by way of covenant, and uſe, foz the hee» 
hold may not be inabeyance : and fo tt I will at this vay bargam and ſell mp 
lands in fre, they ſhall not paſs without the wozy heirs, fo: it was not theintent= 
on ofthe Lald Statute, tu raiſe uſes in ſuch manno} contraty to the rules of the 
Common law oz uſes which are unccttatu, aud in onr caſe che intent was, that 
nop2eſent uſe ſhall arilf, foz out of che ſame land is granted a rent charge to Iohn 
Buckley and Eliz. his wife, by which it appears. plainly, that it was not their 
intent chat any pꝛeſent ufe ſhould ariſe by the veiiberp of the inventurc : and if che 
ule do not ariſe pzeſeritly upon the delivery of the Jnstuturt, it call never ariſe at all; 
alſo the intent appears, fo2 ic is, chat the land welt rem in fee hom intumbe⸗ 
rances, and this ſounds only tn. covenant, and fag this reaſon the covenants ſhall 
be ofthe ſame nature, and laſtly the covenant is, thar the land ſhait remain and 
be, and this is altogether incertaine , and foz this us uſe will ariſe, tecanſe this 
kalles of wozds, as ff I covenantto ſeave my lan i to my ſon aficr mp death, this 
will not raile an uſe ta my ſon, nomoze then if J covenant with the friends of mp 
wife, that after my death (he ſhall have my goods, this will nat maße my wile to 
be Exctutoz: and he vouche? 21 H. 2. 17. 34. H. 8. 59. the Lord Borroughs 
caſe Dyer 355. 166. 324. and ſo he concluded, that judgement ought to be given 
fo} the Planciff. 

Iuſtice Winch argued tothe ſame puzpoſe, and he laid che firft part of the to- 
venant contaius , that there ſhall be a marriage befo2e fuch a day if the parties ſhall 
agree, and the ſecond part is a covenant, that the feme Wall bave 6. L 13. s. fog 
bet jopnture, and if this covenant executed an uſe of the land pzefently, then this 
deſtzopes the jopnture, which was not the intent ion of the parties. Thirdly, there 
is another covenant to convep Coppthold land, and if this covenant do raiſe an uſe, 
then it will follow chat lohn Buckley (hall have the land, though the marriage do 
take effect, and beſides the covenant doth ceate an uſe pzeſently, 02 not at all, and 
then when this uſe is to be raiſed by this covenant which contains in that nothing 
but future and Executory matter, this wilt not create a pzcſent uſe ; and he cited 
the books which were vouched at che barre, and by Hutton, and ſo he concluded, 
that this covenant will not raiſe anuſe meſendy to John Buckley, aud that judge» 
ment ought to be given fo2 the Plantitf. | 

And at another dap the caſe was argued by Hobert chlef Iuſtice fo; the Plan- 
tiff, and that no uſe will ariſe by this covenant, and he (aid, if J will covenant 
to make aſſurance o my land to my ſon, oz to a ranger, this covenant is meerlp 
nugatorie, and will not raiſe an uſe, but on the contrary, if J will covenant to 
ſtand ſeiſed to the uſe of mp ſon, though there is alſo a cobenant to make further 
aſſurance, pet this will raiſe a pzeſent uſe, fo2 the covenant is declaratory, and not 
eblicatory, and ſq is Dyer 235. and there was no wozd to aſſure the land, oz to 
ſtand ſeiſed to uſes, but only that the land ſhall come, remain, and be in tail, oz 
in fee, and there was no wo d tu aſſure the land : and this caſe is agreeable co the 
caſe of 21. H. 9. 18. hy Rede, that no uſe will ariſe ; andthe reaſon is plain, be- 
cauſe the covenanto2 hod election, in which mannez ye ſhall have that, whether by 
diſcent, oz. in any other manne;, log if J covenant chat my land ſhalt de ſcend co 
my ſon after my death, no aſe will ariſe by this covenant, and he put the caſe in 
Chudleys caſc, that if a man covenant that after his death his ſon ſhall have bis 

and 
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land in tail, it is ſaid that the ſon ſhall habe an eſtate executed by the Stat ute of Hill. 20 
27. H. 8. aud the covenanto? ſball have an eftate foz life, and ſo the law makes in Cp 
that cale fzaccions of eftates, as the caſe ut the Lord Seymor Dyer 96. ſeems to Jac. c. J. 
accoꝛd with this, and belldes thoſe two'books he ſaid he could not fiude any book 
which will warrant that, and foz that traſon he held thoſe two books co be no law, 
fozif J Covenant, that my ſon ſhall hav2 myland after my death, this will not 
b raiſe an ellate co m by impltcation fo lite, and an eſtate to mn lon, and fo by ſuch 
means to change my eftate in fee, log an eſtate fo; life without moze wo; w, fox 
the wozd covenant iu his and native fignificacion is only obligacorie; and 
yet it had been alwapes conceived ſufficient to raiſe an uſe to him who is not pars 
tie to that, as if J covenant with a ranger, that J will ſtand ſeifed of my 
land to the uſe of my ſon, this will raiſe an uſe ta my ſon, and pet neither mp ſon, 
no2 the covenancee map have an action of covenant, buc an uſe will be ry well a- 
riſe to my ſon, as if a man bargain, aud ſill his land in tonſideration of 100. l. paid 
bp I. S. chougb in this cale ihe conſideration ar ſeth fzom a Rronger ; pet that will 
paſs the uſe to the bargainee : and in caſe of tobeuant, it is not this wozd covenant 
only which creacs the uſe, bur it is rather the agreement of the parties which is 
ceſtified by the covenant, fo} if ſufficient agreement appears, there will not neev 
this wozd covenant, as if A will agree and verlareto ſtand ſeifed to the uſe of my 
ton, by which it appears that the wozd covenaut is onely declaratide of the intent: 
ons of the parties; and then in che p2incipal raſe the covenant is, not that the ſon 
ſhall hve the land, but that che land ſhall come, remain, and be to him: and thoſe 
wo2ds are incertain as 21. H. 7. redert, come, 82 diſtend : and foz that reaſon 
ft.is all one with the law of the ſame caſe, 'andthen void co raiſe any uſe fo2 the in- 
certainty: and then when Andrew Buckley covenants, that bis ſon (halt have 
bis lands and no wods to tnfozce histnteurion ; and fo that reaſon the iutencion 
ſhall be {yable to an action of covenant, and not to change his eſtate which he hay 
in fee, foz an eſlate fo} life hy this covenanc, but if he hav expꝛeſiy covenanted that 
in conſideration of marriage of his ſon, that he would hold his land for life, and 
alret this ſhouly be to his ſon, his will change che eſtate which was in fee, fo2 
an eſtate fo life, but in our caſe the covenant i ing general and left co che inviffe- 
rent conſtruction of the law, the wozd covenanc ſhall be taken in his pzoyer and 
native ligutlica:ton, and this is obligatorie : and le he concluded, that this to · 
venant being at the firſt to grant 'a rent, aud was txetutorp, and che laſt part of 
that is etecutor o aſſurance: and the limitation of the cſtate to the ſon being in · 
tangled between theſe two Covenants , this hall be of the ſame nature; and by 
couſcquence the covenanc is obligatorie only, and will raiſe ns ufe to the lon : an 
ſo he concluded, that judgement ſhall be given fo2 the Plauriff, and it was com- 


mandt d to be entered accozvingly. | 
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12 debt by Spatrow agaiuſt Sowgate, who declared that the Defenvane be- J. Jon. 29. f. C. 
came Ball foz one Ric hard Sowgace in Banco Regis, agatuſt wbom the Plan- H. 47. C. G. 
cif hav bought - 3 — 4. aud now the Deke — — £596. 38%. 
Recoguizance of 77. l. upon w action is now bzought, that in cale pudge- 

ment ſhould be given agatult the ſawd Richard Sowgate, that he Wall ſatisfierhe 439. /, 4 
laid judgement, 8} render bis bodie to pyiſon, fo} m this cafe no pre. mes impof. 

ſible , fo2 after che judgement the pꝛincipal map render himſeif; in B. R. to the 

Marchal fozthe revemption of his ſuretie, and chat is che Common courſe hem an 

beſaiv, but he agreedthe caſe to be otherwiſe, if a ſcire faciav/ iſſue out of the 

Kings Bench againſt the Bail, foz there the death of the paiwoapal is a good pla: 

fo2 a ſcire facias doth not lie there till default is aſſigned in the principal, in his 


not com ing upon the capias ad ſatisfaciendum, which map not be when: be i 
dead. 
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62 | Cyprian Web Verl. 


Barlow. 
Hill. 20 dead, Mate that, but pet befoze any capias, it 18 clear he mop habe an a.cion 


of debt. 

Jac.C. T. Sir Robert Hitcham Serjeant of the Eing to the contrary, and he alledged chin 
u ve the conlkant courſe in the Rugs Bench, that the Bail is never 'chargable 
till chere is default aſligned in the puncipal upon the recozn of the Capias ad ſatis- 
faciendum, which may not be here, fo the-pp-neipal is dead; and he agreed the 
coſe of the othet ſize, that when a man is tu do two things though the one is be- 
come impoſſible, pet he ought co perfozin the other : but when it is in the election 
of one to make either the one oz the: other, then it is ocherwiſe ; lee Dyer 262. 
and ſo he concluded foz the Delendant. Hobert chief Juſtice laid, thet it is m- 
convenient that the Plantiff hall be fozced. co ſue lus Capizs ad ſatistaciendum 
againſt the partie, befoze he have execu ian egainlt the Bail, foz perchance be 
will (ve a fiert facias 02 an elegir againſt bim, and that the Cozps of the partie 
will not ſatisfie him: and Browlow: Prothonotary lats, that it had bcen at- 
judged in this Court, that ſuch ptea ia not good: Winch, the courſe ol the Kings 
Bench is, that default ſhall be aſſigned upon the retozn of the p. intipal befoze the 
2 Ba l ſhall be charged: and though iht Plant ff refuſe ro take hs bodie after be 
. . / /. $. » 1 had made bis election to take his fieri facia or eleg t, he hal never moze reſoze 
to the Bail, which was granted by Hodert and Hutton, as to that laſt point: and 
+ 1 I / uu was holden by all the Court, that if the winctpal render his bovis, though the 
. ** Plantiff rcfuſc to take that, pet that is a-diſcharge of the Bad, ad aiſs it was 
agrecd by Hutton, Hovert, and by Winch; that if che courſe of the Kings 
Bench be ſuch, chat the Bail ſhall not bo fozfeic till chert is a default effigned in the 
pꝛincipal, the ſame courſe allo ſhall be-follawcd here: aud per Curiam if the courſe 
of the Kings Bench be ſuch, that ſuch 'Capias is neceſſary to be awarded, that 
then a convenient time (hall be allowed fo the p2in:cipal to tender his bodie gratis, 
and if the pꝛincipal do die befoze ſuch time dhe Boll is diſcharged ; but it was ſaid 
by Winch, if he die befoze convenient time, and the Capias is awardet, that ſuch 
death (hall not diſcharge the Ball, note ibot Iones Iuſtice ſaiy, that he chought 
in this caſe, that it is neceſſary that the principal tender hitnſeif gratis, foy when 
he is let to Bail, the law ſuppoſcth him to be olwar es in cuſtod e, any to be foxch 
comming: and foz that reaſon he ought to appear within a convenient time when 
the Planciff demands him, which Hobere a!ſo gran!ed, bur he ſatd ch. t chrreneeds 
not auy demand, if the courſe of the Kings Bench is covtrary : and Jones Iuſtice 
ſaid, chat he had a judgement grven in the Rings Bench, that the bail is fozfeic 
after default is aſſigued in the pzincipal, and Winch ſawv, that the courſe of the 
Rings Bench is, that default ought to be aſſigned in the pzincipal, upon the re- 
turn of the Capias befoze the Bail hall be charged : aud it was agreed, if chat 
courſe be there, it ſhall be obſerved here alſo ; but it was ſaid by Hutton, that there 
ought to be a ſcire facias awarded, aud returned againſt the Bail, befsze the Bail 

Is tozfeit ; and it was adjourned until another time that they might ſee pzelidents. 


"op Cyprian Web againſt Barlow. 
( _ Web bzoughe a replevin againſt Barlow, and the Defendant abe wer 
\ . as leſſee fo; life of the Mannoꝛ of Froſton, to which the Plantiff is a Copi- 
. 1 holversf aCopihold of the ſame Manno; any chat 15. Jaco. in menſo May he 


girdled and cut a tree in the middle upon his Copihcld, nd that the ſteward Anno 
Supradicto charged the homage to finde this, by which he had fozfett his Copthold, 
and the Defendant being Lozd of the Mannoz diſtramed his teafts damage feaſant, 
and the Plan tiff ſaid, chat the cuſtome of the Manno is, that every Copiholder 
may lap and girdle abſque hoc that he cut the tree, and upon that che Delendant 
demurred, and Attoe argued fox the Plautiff in the replevio, chat this is no cauſe 


to fozfelt the Coppiholy, *foz though the Neward did charge che bomage to finde 
that, 


a Prohibitios. Bret. Pitman. 


that, yet it doth not appear, that he gave any p2oof of that. And ſecondly, the Eaſt. 21 
forfeiture is alledged to be in May; and the Couze was holden in April befoze, Jac, C 7 
which was impoſſible, which che Court granted as to that laſt pomt, andfo2 that * * * 
the Plantiff had juvgement. 


Thorntons caſe in 92 Verſ. 2 Fleming Verſ. 63 


Thornton caſe in a Prohibition. 


| Hornton pzaped a p2ohibition to the Azches, and the caſe was ſuch, one had 

a recovery in a quare Impedit, and he had a writ co the Biſhop againſt Thorn- 
ton, upon which A. his Clark was admitted c. and after the recovercr died, and 
Thornton ſuppoſing his heir to be in the ward of the King, and that che ſaid A took 
another benefice without ſufficient qualification, by which the Church was void by 
Celſion, and he attained a pꝛeſentatton of che Ring, and he was admitted gc. by 
the Lozv keeper being within the Dioceſs of Lincoln; and A. ſued him in the ſpi⸗ 
ritual Court, and Thornton pꝛayed a Pꝛobibition, and it was granted per To- 
tam Curiam, foz without queſtion there ought nothing to be queſtioned in the ſpi- 
ritual Court, after the induction of che partie, and whether it is a Cefſion oz no, 
voth pꝛoperly belong to the Common Lam: and Tones cited a judgement in Willi- 
ams caſe actonding, note that by the conſtitution of Otho and Othobon; that in: 
ſ{itution and induction is voidable in the ſpiritual Court, it no Pꝛohibition be p2ayed. 


Sheldon againſt Bret, 


| {3 nes Impedit, between one Sheldon and Bret, Hutton ſaid, that we 
in Chancery have adjudged, that che grant of the next avoydance fo; money 
when the Parſon was ſick in his ved ready to die is Simony, fox the Statute is, 
if the contract be made directly, oꝛ mdircetly by anp wap oz means. 


Fleming againſt Pitman. 
| tult. 63 , 8. 8. 


Leming bzought an action of Covenant againſt Pitman, and he declared upon 

an indenture, and that the D:fendane Covenanced to (erve him hanellly and 
taithfully, as an appzeutice in the mpſterp of Drapery foz ſeven pears, and that 
he had der auded him of his goods Fr. the Detendane pleaded the Statute of the 
5. of Eliz. that none ſhall be an appzentice co any of the moſt wozthy trades, ( a- 
mong which Drapery is one,) except his father have freeholo, to the value of 40. 
8. per annum to be certiſied to the place in which be is to be apprentice, by three 
of the Juſtices ok the peace ofthe ſame Countp, and this certificate to be inrolled 
in the Town book; and he pleaded that no ſuch certificate was made, and he 
pleaded the brauch of the Statute of the 5. of Eliz, which made every retainer con · 
crary to the fozm of this Statute to be void ; and the Planciff replied chat he had 
40. 8. per annum; and the Defendant rejopned, that he had not 40. s, per annum; 
upon that the Plantiff demurred, becauſe the Defendant laid in his rejopnver, 
that he hav not 40. s. per annum, and in his plea he pleaded no ſuch certificate ; and 
the Juſtices #c. Hutton, Hobert, and Iones ſaid, that the retainer is good, 
though there is not anp ſuch certificate, oz iurolment, H re vera the father had 
40. 8. per annum, fo2the intent of the Statute is, that ſufficient mens ſons 
ſbould be appꝛentiſes, which is obſerved ik the father had 40. s. per annum, and 
Winch cited Englefields caſe upon the Statut 28. Eliz. cap, 3 that every one 
which claims bp a conveyance fꝛom a Traitoz, ſhall bring in bis convepance tothe 
Chequet to be inrolled; and pet if it be bzought in, chonnh it be not inrolled, the 


intention oi the Statute is fulfilled, and Tones cited a caſe in Banco Regis 18. 
Eliz. 
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Oxford and his wife 
Veri. Goldington. 


— m 


Eaſt. 21, 


Jac. C. P. 
— . 


Eliz. Robins caſe, upon the Statute of 21. H. 8. of Pluralities, where it was 
adj aged, that a diſpenſation is good, though it is not trolled ; and pet there are 
as ſong woꝛds of incolment as map be. 
And after in Trinity term 21. lac. the ſame caſe was argued again by Attoe 
fo2 the Plantiff, and by Hitcham foz the Defendant, and per totam Curiam at 
that time it was agreed cleerly, that this is a departure; but foz the ſeconv point, 
whether the pleading ok the certiſicate were good oz no, that was the doubt; and 
Juſtice Hutton thought there ought to be a certificate pꝛecede the indenture, oz o⸗ 
therwiſe that ſhall be void; but Hobert, as to that would not give his opinion, 
but he ſeemed as Hutton, and Hobert chief luſtice took exception to the laying 
of che action, fo} he thought the Statute of the 5. of Eliz. all not be intended ſa 
ſtzong againſt infants, as to make Collateral covenants to be good: but Actoe 
moved that this covenanc is incident to the retainer to ſerve truly and faichfully, 
and pet if it were a Collateral covenanc, pet he had loſt the advantage of that by 
bis pleading, as in debt upon an obligation agatuſt an infant, if he plead non eſt 
fatum, he ſhall not have advantage of his Jnfancp, to which Hobert alſo agreed; 
but he laid, this is not like to our caſe, foz here it appears bp the Count ot che Þlau- 
tiff, that the Jnfant was but of the age of 15. pears at the time of the recamer, 
of which the Court ought to take notice: and here the Infant was not bound by 
this Covenant at the Common Law, and no Collateral covenant ſhall be main- 
tainable upon the Statute, fox this being againſt an Jufanc, it ſhall be taken 
ſtrictly, as a cuſtome that one ſhall infeoffe, pet that cuſtome will not warrant him 
to leaſe and rcleaſe: and as to that which had been ſaid, chat it is incident co c ve⸗ 
ty retainer to ſerve truly and faithfully, that is very true, and eu action upon the 
caſe lies upon a cobenant in law, but not upon the covenant in fact, he ought co 
bave Collateral ſecuritie, which was alſo confiſſed by Hutton, and he laid moze- 
ober, that the retainer is fo2 the benefic of the Infant, chat be learn his Trade, 
but the covenant here is fo bis diſadvantage, and fox the advantage of his Mt. and 
fo} that reaſon it is void, as it an Jnfanc had covenanced to pap 10. 1. fo; the learn» 
ing of his Trade when his time was up. Winch Juſtice contrarp to that laſt 
pointe, foꝛ he thought the covenant to be incident co the retainer, and good though 
be is an Infant, as an Inkant who leppes a fine, is alſo inabled to make an in- 
denture to lead he uſes; and note that Hutton, and Hobert ſaid alſo, that the 
barre ofthe Detendant is good, viz. the pleading of the want of che certificate, and 
foz that reaſon the replication of the Plantiff, chat he had 40, s. per annum is evil, 
and though the rejoynder of the Defendant is evil, and a departure; yet it oppears 
that the Plantiff had not any cauſe of action: and foz the co nenant they ſaio, that 
thep two are ſong in their opinions; and upon that Winch agreed alſo, that 
judge ment ſhall ve given agaiuſt the Plantiff : and Attoe moved the Court, what 
remedy the Plauciff mop have, fo2 the loſs is 500. l. aud per totam Curiam he 
ſhallnot have an action of accompt, foz that lies not againſt an Infant being an 
apprentice, Coo. 11, 89. and the Court ſaid, that as to the recamer, and the da- 
mage, it is no moze then if an Infant had been retaincd by wozd, and there is not 
any remedy, but an action upon che taſe, and Attoe ſaid, that they had thougbt 
to habe bzought an action of Tzover and converſion, and he doubted whether that 
will lie, and after the Comt ſaid to him, you had beſt co bring an action upon pour 
cate, and it was afterwards ozdered by Arbitremenc. 


Oxford and his wife againſt Goldington. 


12 a Prohibition fo; Oxford and bis wife againſt Goldington to the Court of 
Audience, foz they are ſued there foz a legatie deviſed to che Plantiff, by one 
George Cotton, and fhis is as they are Qominiftratozs to one William Cotton, 


who was executoz of the ſaid George: fo} that he libelled againſt che Plantiffs 
| in 
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Avis Verſ. Gentie ) Brigo = 
and others. ( caſe. 


in the Pzohibition in the Court of Audience, and had ſhewed that they had goods Eaſt 21 
of the firſt Teſtacoz, and a Pzohtbition was awarded; and Finch moved foz a Jac g. 
conſultation, and he ſaid, if by the ſpiritual LaB an Erecutoz walls the goods ** 
of the Teſiatoz, andafcer dies inteſtate, that in this caſe his Adminitrato2 ſhall 

anſwer, that viz. the debts and the legacies of the firſt Tcſtatoz : and DoRar 

Pope who was pꝛeſent in the Court ſaid, that the Law was ſo,.and ſo he ſaid the 

Common Law was, that is the Statute of 31. E. 3. which gives the ſame remevp 

againſt an Adminiſtratoꝛ as againſt an Executoz, if the Exetutoz die inteſtate, fo 

it is the intereſt of the firſt Teſtatoz, upon which the Admintftcation ſhall be com- 

mitted to the next of the Kin: andif none will take that upon them, then the 

miniſtration of the Executoz ought ; andought to take ſeveral letters ol Adminiſtra- 

tion fo2 that: aud if no letters of avminiſtration is taken, and pet he meet with the 

goods, he ſhall be charged as an Cxecuto of his own wong, and if no goods be of the 

firſt Tcſtatozs, then it is no reaſon that he ſhould be charged: and the Statute 

of 31. E. 3. gives no remedy, ( per Curiam) but againſt the immediste Admi⸗ 

niſtrato2 ; and if the cale be as you have aller ＋ then the Legatee oz the debter 

is at no damage, 07 miſchief, foz he map ſue the Adminifiratoz of the firſt Te ſtatoꝛ 

if he had goods, 02 any other who had goods as Executoz of bis own wzong, and 

il none will take letters, noz yet medble with the goods, then the debtee oz the © 
Legatee may take letters of Adminiſtration himſelf, and ſo no conſultation was 

awarded, but the Pꝛohibition ſtood. | 


Avis againſt: Gennie and others. 


Ne Avis bzought an action of Treſpaſs, of bis cloſe bzoken againſt Gennie 

aud two others : and the writ was genexal, but in the the declaration he af- 
firmed chat co be in Apring half a Rood, and in digging anocher half Rood, any 
after in his new aſſignement ſheweo that to ve a Sellion containing by eſtimation 
and acre, and it was found fot the Plantiff, and damages aſſeſſed co 20, s. and 
now it was moved in arreſt of juogement by Attoe, becauſe che new aſſigaement 
is moze large then the declaration, and the opinion of che Court was, that becauſe 
this was but an action of Treſpas where damages only is to be recovered, that 
this is very good, but othcrwle ic is, perthance if that had been in an ejectione 


firme, 


— 


=. Dam. 610. 5. 3. 


Bs bꝛought a Pꝛobibition againſt another, and alledged that che Dean and 
Cbaptex of D. was ſeiſcy of the Pannoz, ano the Defendant being Ulcat, 
ſueo to have Tithe in Court Chriſtian, and ſhewed that time beyond memory et. 
they had held that diſcharged of Ci bes foz them and their Tenants, and that thep 
let chat to the Plantiff, aud it was moved by Hendon Serjeant, that the Dean 
and the Chapter are a bodie Politique, any temporal, which are not capable of 
this pzclcription, in non decimando Coo, 2. the Biſhop of Winc heſters cale, 
Ho bert (aid, that the Dean and Chapter are a bodie ſpiritual, and are annerey 
tothe Biſhop thzoughout all England, and if the Biſhop is capable of chat as ic 
is plain he is, then the Dean and Chapter is alſo capable of that, which was 
granted by Hutton: but Winch doubted, foz Winch ſaid he map be alopman, 
aud fo2 chat the Plantiff ought to averve that he is a ſpiricual perſon ; Hutton con» 
feſſed that the Dean may be a lay man, ag was the Dean of Durham by ſpecial 
licence, and diſpenſation of the Ring; but that is rare, and a ſpecial caſe, any 
is not common, and general, and cherefoze not to be bzought as an example, 
which was alls granted by Hobert chief — and upon that , day was given 

over 


Brigs caſe. 
+ 
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Anne Summers 7 Harvey Verſ. the ko Verſ. 
caſe in Dower. dred of Chelſam. Hanſon. 
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over to the Dekendant to ew caule wherefoze the Pꝛohibitien tall not be 
granted. | N 
— 


Anne Summers caſe in Dower. 


' A Mit of Dower was brought by Anne Summers againſt the Tenant ot the 

land, and he pleaded a fine with pꝛoclamations le byes by her husband, 14. 
Jac, in which year the husband died, and the wife had not claimed within the Sta- 
tate ofthe 4. H. 7. cap. 24. the demandant replied, that 15. lac. ſhe bzought a 
writ of Dower agatn{t the now Tenants, and againſt two others, and that the 
writabated by the death of the two others, and that ſhe bzought a wric by Iourneys 
accompes, the Tenant replied, that the others were not Tenants, but one Sir 
Iobn Web, and it was moved that this rejoynder was evil, fo they confeſſed 
that they themſelves are Tenants, by which the wric is good againft them at the 
leaſt ; Hobert, if the bzought a writ of Dower againſt one who is not Tenanc, 
that is not any claim within the Statute; but ifſhe bzought 4 Dower againſt 4. 
who are Tenants, aud two die; and ſhe bzinga writ againſt the others by Jour- 
neys actompta, this is a good claim within the Statute, thoughthe lecond writ 
was alter the time limitted, but quere here if the two who died, were not Tenants, 


Trin. 2 1. Iac. C. P. | 
Harvey againſt the Hundred of Chelſam. 
o& 


Arvey bzoughtan action upon the Statute of Wincheſter; of Vue and cry 


againſt the Hundred of Chelſam ; and it is found ſoz the Plantiff, and a 
writ of erro2 was brought, and all the recozd was certified z and now the Plantiff 
pꝛayed two things map be amended, the firſt is che title of che action, fo2 upon the 
roll it is an action upon the caſe, it ſhould be an action upon the Statute, but it 
was ſaid by Hobert, chat it ſhall not be amended, foz the Statue of the 18th. of 
Eliz. did not give amendments upon indictments, 0z upon popular actions, oz 
actions upon penal Statutes ; and cited a judgement in Doctor Huſſes caſe Coo, 
9. 71. which wag reverſed in Banco Regis, upon default in pleading being upon 
apenal Statute, and ſo in Mich. Term laſt Judictari te; Indictari, and adjudg- 
ed that it ſhall not be amended : and the ſecond point was, upon the venire facias 
where was one Gregory tetoned, as appears by the names of the Jurp; but the 
Clorł of the Aſliſe retuznedone George, and it was entered upon the roll and cer- 
tified in the recoꝛd to the Kings Bench ;1.and per totam Curiam there needs na 
amendment, foz that name of George where it ſhoulo be Gregory, being inthe 
tales de circumſtantibus, and not in the pꝛincipal panel, and it was alſo by con- 
ſent of the parties; and as to the firſt all che Court agreed with Hobert ; 
and loꝛ the ſecond point Hobert ſaid, that if that variance had been material, it 
ſhould not be amended, fo2 we will not make a new certificate, fog the Court of 
the Kings Bench may chooſe to credit the firſt oz the ſecond certificate, and ſo we 
ſubmit our judgements to the cenſure and pleaſure of another Court, which we will 
not do: and in the great caſe of Fulger 18. Tac. where we mave ſuch a new certi⸗ 
ficate, though it was adjudged accoꝛding to our opinion; pet they would nat cre- 
dit our laſt certificate ; and therefoze we will not make a certificate again; which 


note well. 
Haſſet againſt Hanſos. . 
+ 


aſſet bought an ejeRione firme ag ainſt Hanſon, and upon a general iſſue, 
and a ſpecial verdict the caſe was this, that one W oodhouſe was leſſee for 
| years 
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Goſmore. 

pears of the King of a Pannor, and I. S. was a Copibolder of a Tenement of in- Eaſt 21 
deritance, and the Coppiholder bargained, and ſold his Coppihold land in ſach a Jac: = — 
Town to the leflee ol tte Panusz, and ibis mas bp indenture, and the indenture . 
was to this effect, that he bargained and lolo all bis lands and Tenements, as 
well Coppiholds, as other land bought of Iohn Culpepper inſuch a Town : and 
it was found that the leſſee of the Pannor entered in the Coppihold, and occupi · 
ed, and after that the ſaid I. S. died, after whoſe death W. S. bis heir was admit- 
ted as heit of I. S. upon the pzeſentment of the homage, that I. S. died ſeiſed, and 
that the ſaid W. is dis heir; and that at che ſame Lourt W. S. @Surreuvdered to 
the uſe of the Plantiff, and he was admitted, and it was argued by Richardſon 
fo2 the Plantiff, and by Attoe foz the Deſendant. 

And thele inſu:ng points were agreed by the Juffices, (S.) by Hobert, 
Winch, Hutton, and Tones ; and firſt it was ſaid by Hobert, that though a 
Copptholder map not conbey his Coppihold to a-ſtranger withoug Surrender and 
admitcance ; yet he may grant his eftace coths Lozd of the Manno out of the 
Court bybargain and ſale, foz the cuſtome is not between the Lo2d and his Te: 
nants, but between themlelves only. Secondly, Winch ſafd, that the adtnic- 
tance of the Lozd, viz. the leſſer of the Mannoz aniounts to a grant to him, who 
bad a title, but it is otherwiſe, if it is co him who was in by wzong, as by dillt iſſin 
Coo. 4. 22. which was granted by all the Court. Thirdly, Tones: luſtice ſaid, 
that the bargain is void, fog it is of all lands, ans Tenements bought of Iohn 
Culpepper, and it was not found by verdict, noz pet averred by the party, that 
the land was bought of Culpepper, which Hobert and Hutton granted: and 
Hutton cited 2. E. 4. 29. but Winch to the contraty, as to that point, but they all 
agreed that the Planciff ſhall have judgemenc, and accopdingip ſs ic was done. 


Pleadal —＋ 67 


M. 21. ac. in C. P. 


| Pleadal againſt Goſmore: An, 724. 


Leadal, an Attoznep of the Common pleas, bzought an action of treſpas againſt Ro f Li b. 879 F 
Goſmore, and he declared of the taking of a Pare Colt in Pap, aud of the Wt. 67. | 

retainer till the firfft of ſuly, and that the Defendant beld him in Compedibus, An- 2 | 

glice in fetters, dverſis vicibus & temporibus, by which' the Cole was much * „28 30% ＋ * 
the worſe : and the Dekendont pleaded, that che Counteſs of Hartford was Te- 
nant fo2 life, of che Mauno of Sherſtone , within which the taking of the Colt 
is ſuppoſed to be, and that the Lo2vs of the Mannoꝛ time vefoze memory gc. had 
uſed to have eſtrapes, and uſed to ſciſe them by their Bailiffs, and to pꝛoclaim 
them accozding to the Law of the Land; and that the laid Pare Colt came with⸗ 
tn the Mannoz ſuch a dap, and the Defendant as Bailiff to the ſaid Counteſs ſeiſey 
ibe t as an eſtray, and made poclarhacion ecco2ding to the Law: and when the 
Mate Colt was ſofterce aud wild, that he coulo not came that, noz keep that out 
of the lands of bis neighbours, be Fettered her, as to him bene licuit, aud he 
dctaincd her till che firſt ol Iuly, at which ay the Plantiff came to him and cold 
him, that this was bis Mare Cole, upon which che Ocfendant velivered bez, 
which ts the lame Treſpas gc. and upon that che Plantiff demurred: and Attoe 
argued, that the plea was not good fo; matter of Law, foz a man may not Fetter 
an eſtray Colt, as appears in the like caſe 27, Aſſiſes: and the reaſon is, becauſe 
ſatisfaction hall be given fox his damages which he made co the Dekendant i and 
he cited a caſe, ad judged in that point 8. Iac. Trin. between Harvey and Blacklock 
in this Court, where the Defendantpleaded ſuch plea in all points, 28 here ag 
to the Fettering, fo the Defendant fectered the hozſe of the Plantiff ; becauſe 
de was ſo fierce and ſo wild to one of bis owu hozſes, and ſo continned till he dell | 
vered him to the Plantiff : and becauſe the hozſe died within the year the Plantiff P 
bzought his action, and upon this plea 171 by the Dclendant, it was demur- ˖ 
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: Fleadal Vesl. 
Geſmore. 


Mich. 21. 
Jac. C. P. 
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red in law; aud judgement was given to; um, fox Cook who was then chief 
Iuſtice ſaid, that a hoꝛſe may be of 49. or 160. 1. pzice, and it wall be intoller able 
to a low ſuch Auſance; aud (econdly, be bes got mane proclamation, and lo treſ+ 
pa's lies agaiuf, and ſo in our caſe. Harris Ser jcant to the contrary ; fo when 
the Low of a Pauvoz cakes as cate, he bad ſome kinde of p2operty be foze che 
VeAT is expired ; au fo that realgy be way detain the eftroy againſt the owner, 
ull ameyds is made to bim 44, E. 3. 14. 29. F. 3-6, by Kneyer 20. H. 7. by Va- 
valor, and Frewick ; and it he hab pzoperiy again the owner bimſelf, he may 
yle that with moderation to make ſame benefit of that ; eſpecially in caſe of neceſſi- 
ip, 86 22, Alliſe 5, 6. a may may juſtiie che beating auotyer if be be in a rage, 
aud 6. E. 4. 8. one may juſlifie the feYing of a tree in the gzound of another in caſe 
of yeceſfity ; and bere is no other wap (6 refirain this Savage Colt, and ſq the 
zuſtificatiqn is good, but in this cale it was reſolpey by Hobert, Winch and Hut- 
ton, Iones biing in the Chancery. Firſt, when a beaſt comes within che Manno 
of another Lov, this is a treſpas, but after the ſeiſurxe fo2 an eftrap, it is a poſſeſſi- 
on of the crap in the Lazy, and the hegiuning of pzoperty ; as Hutton uſed the 
term, ſo that he may have an action of treſpaſg againſt ang Granger, which takes 
jo of his poſſeſſion ; and if. he eſtrap ints the land of another, he map him te 
r 


Secoudl;, it was reſolved , that if the Lom make not proclamation in canve- 
nient time, that this paſſelſlon became toztigug, fo2 the law neceſſarily iwpoſerh 
it, upon the Lov of che Pannoz, that he make Pzoclamation, becauſe chat other» 
wile ihe owner may nat come to the knowledge of hun. Thirdly, that the eſtray 
within the year is, as a pledge in che Cuſfody of the law, till amc ude he made to 
the Lend : and f; that xeaſay the Lo may uot wozk him no more, then he can 
wozk a diſtreſs. Fourthly, it was reiolved that if the eſtray goe into the Pannoz 
of another Logv, and the laſt Lozdcfaims that as an eſtray, the firſt Lozd had loſt 
that, but aim. Fifth, Hutton and Winch agrer, that he mighe 
Fetter the Colt ſo fierce, and wild, fog he is anſwerable fo; the treſpas and 
wꝛong which he makes in the land of his neighbours ; and alſo to the owner ik he 
loſe him, and theretoze it is unreaſouable, that be may vot keep bim ſafe fog his 
indempnity: and that ig not like to the caſe 27. Alliſe, which was urged of the 
other ſide, alſo they ſaip, fectering is the uſual way in the Countrp eo reſtrain wilo 
hozles : and chereto2e if it be tn an ozvinary manuer, as be Fetters his own, there 
is not any remedy againſt the Defendayt. Hobert chief luſtice, was againſt 
that laſt point, fo2 the Loꝛd may not hold him in arcta cuſtodia as a pziſoner ; be- 
cauſe he had rather the keeping of an eftray, then the pzoperty, and fo2 that it the 
eſtzay go inta the land of another Lozd, the firſt may not take him again, if the o- 
ther claims him as an etray, foz the poſſeſſion was, rather in regard of his Wan» 
no2, then in regard or himſelf, and therefoze he ſhall not anſwer fo the wzong, 
which he doth in the lands of others, fo2 the poſleſſion is in regard of his Panpoz : 
and this Fettering is ay abuſe, aud he may not neither uſe no2 abuſt an eftray, and 
he ſaid over, that the Defendant had, not well pleanen foz another reaſon, becanſe 
he had not ſhewed, that he p2oclaimed him in the next market Town within con- 
venient time, e 60 ought to be adjudged by the Court: and he 
ſaiy, the Lozyway not keep him elſe where within the pear then within the Pan- 
no 2 Winch Tuſtice ſaip, the Defenyant ought ta yzoclaim. an, etrap, ut ſupra, 
if the year be paſt, foz by thathe gains an abſolute pzopertie; but here where no 
property is deveſted, he needs not to pꝛoclaim bim within the year: and Hobert 
commanded this cale to be moved ag ain: ſee the laſt cafe but one in the book, 


Ruled that after imparlance in debt upon an obligation, che Defendant ſhall 
be admitted ta plead alwapes ready, though, the. 1 3. Eliz. in Dyer mas urged to 
the contrary. * 

* 


UMI 


FRY 


Treber Verl, @ 77 
"7 Claybrook, 
Hill. 21. 
Hillary Term in 2 1 yeat ac, C. P. N. C. P. 
Trebern againſt Claybrooll. Aide 26. 
| | + 2. ham. 89.9.1, _ 
Rebern bzonghe an action of debt againff Claybrook upon aleaſe foz years, 2. Go. fe 19. 382 
T — debe plcaded, AI ſpecial! vexvect, the caſe — — — 0 -_ 1 f 


effect ; the Grandfather of the Plantiff was ſeiſed of lands in Southwark, aud 
he made a leale foz pears of that to the Defendant at London rendring 45. 1. rent, 
and alter he deviſed the reverſion to the Plentciff in fee, and in his will he ſet fozth 
that his intent was, that his Executozs ſhall have the reverſion during the Term, 
upon condition that they enter into bond to pap 34. l. per annum at 4. uſual Feoſts 
during che Term ; and he further deviſed, that this bond ſhall be made by the us · 
viſe of his overlecrs, and he limicced all this is be done within 6, moneths aftez his 
deteaſe, and if his Executozs refuſe, his wall was, chat his overſcers ſhali take 
the pzofits upon the ſame condition; and appointed that both obligations be made 
to the Plantuff, aud the ve viſoz died, and the within 3. moneths ſhew- 
ed the will to the overſeers, but no obligation was offered to be made wit hin the 
6. moneths, and the Plantiff required the Executozs to enter into the obligaticn, 
and to pay the rent, which was not done, and he claimed the reverſion, and bꝛouc ht 
his action afterwards in London where the leaſe was made, and not in Southwark 
where the land did lie, and this cale was twice argued by Councel at the barre ; 
and now it was argued by the 3. Juſtices. Hobert being abſent. 

And Tones Iuſtice moved a point, which was not moved at che barre viz, that 
the Plantiff is neviſee of the reverſion, and ſs is pi vie in eſtate only, and fo} that 
reaſon che action ought ta be bzought in Southwark where che land ürs: and not 
tn London where che coufrace was made; but the leſſo2 himſelf had liberty to bring 
the action where he pleaſcd, in regard of the p2\vicie of i ſtate end contract: and ſo 
mas it adjudgen in the Rings Bench, between Glover any Humble: and here 
though this be aftcr vert ict, and no exception taken by the Defendant; pet we 
as Judges of the caſe may take notice of that ex officio, and give juogrment a- 
gainſt the Plantiff: and the 3. Juſticcs agreid, that here is a condition, by 
which the reverſion is veſfed in them, but it is in the Plantiff tilt per koꝛmance of 
that, which not being perfoztned by chem within the cune limiceed, the Plantiff 


ought to have ther em N though the TUull-is;, that ic (hall beuith, the adviſe | 


of the over:cers, and no adviſe is tound ; per that is at che pcril ef che Executozs, 
who ought to give notice ofthat to the overſeers, being to their advantage: and 
forthat ſee 2 1. H. 6. 67. 46. E. 3. 5. 18. E. 3. 27, 11. H. 4. 13. wiithraſes 
werecitey by Serjeant Harris at the batte; and they agretd, thiat the obetſet rx 
ſhall not hade the reverſion, fo; thougllit wos deviſed to them; yet that was upon 
the refuſal oftht Exerutozs; audnorefliſal is found, bet only a non perſtamante 
of the condition : and alſd ide deviſe is tied to them udn conditten, to to thet withs 
in6, mone the, which onght to be petſo med in convenient time ot the leaſt; chongh 
it ve ta caſt ot a Uitll : and ſo they contiudto, that the Plamiſf had right as to 
the matter in Law; but that judgement ſhalFbegivev agamſ im upon the matter 
ſapra; audit was reſolved, that this was/nor* aivedby an Stattre of'Jtofatles, 
fo2 this is a miſtrial: bat another point was move, uhctther the Planet ſhall 
pa tolls, within the Statute ofthe 23. H. 8 or 4: ac the welds of the Sestute 
are; ik the Plantiff be nonſuite, o) verdiet/ given age him upon alawfidl trist; 
but here it was refotved;, that he ould: not pay coſls, fox no verdiet* is found a- 
1 but rather oz bim: and judgement is given agua him, bet 
cauft he miſtook his action, and in Biſhops cafe Coo / 5. juogimnt was given 
againſt the Ptantiff, upon a material bartante . itt the verdict, and no costs war mis 
den: and it is not only out of the letter of the Statute, bur alſo ont of the intent, fot 
it map not be imagined, that the Planeiſf had fiery am unlawraf ſaite, whin'the 
Mat ti x 


125 _ 's SEND. 
Sa , 
* 1 — 


70 Bret and e Bacon Verl. Po Verſ. 
Sa Ward. Wefton, Brown. 
Hill. 21, Matter which be declares is found fo2 him : and that Statute is not taken by cqui- 


C 79 ty, as Hutton ſaid, fo} it hath been agreed here, that if Executozs are nonſuite, p 
Jac. C. T. 53 judgement given agatult them upon a vervice, they ſhall not pay coſts, within | 


— the Statute ohe 23. H. 8, 0) 4. lac. and ſo is the. conflant pꝛactiſe, foz the Sta- 

ee ute (peaks of any contract oz ſpecialty made with the Plantiff, oz between the 

Plantiff and Defendant: and the Executoz brings an action upon the contract 

N of another : and in the principal caſe, judgement was entered, that the Defen- 
dant ſhould go without dap: ans that he (yall not have cofts egojuſt iht Planciff. 


Bret and Ward. 


2 


Dee upon evidence to a Jurp, between Bret and ward upon the diſſolution ol 
aUicarage , in the County of Warwick, which was part of the Puaty 
of Dantry, where the Pope by his Bull gave to the Uicar minutas decimas et 
alteragum: and it was certified by the Doctors, that alteragum will paſs to the 
Uicar Tithe wool gc; and the uſage was ſhewed in evidence, and the Copie of 
the Popes Bull; and the Court would not credit, that without ſecing the Bull it 
ſelf, and ſo the Planciff was nonſuite, and the Jury was dilchat gev. 


Bacon againſt Weſton. 


Been bzought an action of debt upon an obligation again Weſton, as an 
Adminiftratoz to one Okes : and he pleaded, that the ſaid Okes ſuch a day 

and year in his life time, acknowleoged a judgement to him in the Rings 
Bench, upon an indebitatus eſt of 1 500. l. and died, and that he retainedſo much 

of the goods to ſacisfie himſelf, and that over that 1500. 1. he had put 40. s. and 

it was moved that he ought to plead the general iſſue, and give this matter in e⸗ « 
vidence as he map well: but it is a miſchief to the Plantiff, to take iſſue upon 
that, foz then he ought co ſap, that be had aſſets. Hobert, true he may give this 
inevidence, 02 he map plead, that the judgement was not ſatisfied, oz deftzanced: 
but we may not compel him to change his ples, except he will aſlent. 


an: 143.8. 17. & C. Is 2. hn. iu -· S. E. Potter againſt Brown. gor 89. 
| 2” 


AC, 6; — 7. 4 E. 
. 72. f. E. po bzought an action upon the caſe againſt Brown fo theſe woꝛds, he ( in- 
Wc nuendothe Plantiff ) as is arrant a chief as any is in England, foz be did break 
LF open the Trunck of the Plumbers, Randing in mp Loyd of Suffolks Hall with a- 
nother mans tools, and cook out 20. I. and upon a general iſſue, it was found foz 
the Planciff, and damages given to twenty pound: and Hendon Serjeant moved 
in arreſt of judgement, Firff, becauſe foz want of an aberment, that there art 
Thiefs in England; and it had be en adjudged, that if A. ſap of B. he is as arrant 
a Thief as any is in Warwick Goal; pet B. ought to aver, that there are Thieves 
in Warwick Goal: but it was holden by the Court viz. by Hutton, Winch, 
and Jones, that there veeds not any ſuch averment : and the difference is, when 
the wozds do relate to a particular place, and when to an entire realm, and the ſame 
law when it is tied to one kinde of fellany, foz it is very well known, that there 
are Thieves in England, and any in other realm ; and Hendon moved, that the 
laſt woꝛds excenuate the fozmer, foz the latter ſbew, that be cook that as a treſpas, 
fo he di nat ſap that he ſtole 20. I. out, but took it out, and ſo it ſhall be tutended, 
that he took it as a treſpaſſer : as to ſap B. is a Thief, toz he cook money out of my 
Pocket, implies a treſpaſs: and he is a thief, fo2 he cook mp hozſe ; this (hall be 


ſuppoſed that he took him as a treſpaſſer, and Hutton Cato, that till che __ of 
en. 


UMI 


Leonard Barley Vet, John Theaker# ; 1. 
F oft er. 6 calc, 8 


| Hen. 8. there was not any actions bzought fo wozds, and ts the end to ſettle peace, Eaſt. 22 
he thought woꝛds not to be taken folargely, aud favorably in giving wap to unru- Jas C. 7 
Iy tongues, and to the unbridled humours of men, but rather ſtrictly co curb tem 
| foz their evil language: ſee after, 


Eaſter Term in the 22. yeat of 
King James in the Com- 
mon Pleas. 


Pon Uedneſpay being the 25th. dap of April, and the firſt day of this 

Eaſter Term, which was the ürſt day which A came co Repoze ; and it was 
agreed by che Court the ſame day: that if one come to the Bar to make his law in 
debt, brought againft him uporſa ſimple contract, that the Plantiff ſhall be deman- 
ded, and il he will be nonſuic he may, and then the Defeudant ſhall not recover 
coſts againſt bim; but as J have heard that this was to have been intended where 
the Plantiff was an execuro2, oz Adminiſtratoz, and not of any other. 


Leonard Barley againſt. Foſter, 


| | —— Leonard Barley Plantiff, and Foſter Defendant, it was agreed 
without ſcruple by Winch and Hutton Juſtices only pꝛeſent in the Court, 
that if a man infeoff another to. the uſe of A. lo; life, and after his death to the uſe 
of his daughter, till B. pay her a 100. 1. and then co other uſes gc, to the uſe of B. 
I. in this caſe the daughter had not any remedy foz the 100. l. it B. will not pay that, 
except he make a new pzomiſe, and, then upon that (be ſhall have an action upon 
the eaſe, upon which if ſhee recover, and have latisfaction, the uſe will ariſe to 
B. burotherwile not, though ſhe have juvgement to recover chat, and whether 
this ſame is diſcharged, is triable by the recoꝛd of the recoverp, | 


ohn Theakers caſe. 
7 — J. Han. 727. b. A. 5. 


N Ote that one Tohn Theaker was ſeiſed of cercain lands, and died in Ianuary . Pac, S8. 4. 
laf, and his wife was married to one Duncombe mithin à week after, and £4, - /77, 
oue Alphonſus Theaker entered into the land, as Cozen and heir to John Theaker 
deceaſed, and the wife of Iohn Theaket who was vead gave out wozds, that the 
was with child, bp her firſt husband, and upon that Alphonſus Theaker had a wric 
de ventre inſpiciendo, dicected co the Sheriff of London, to inquire by 21, 
Kaights and 12 women in tbe pzeſence ofthe Knights, whether Ge was with child 
oz no, and the Sheriff erecuted that, and returned that they thought that ſhe Gould 
be bzought to bed within 20, weeks, and upon that it was pꝛaped, that the Court 
would award according to Bracton, that ſhe map be taken into cuſtody, and that 
ſhe may have divers women of faſhion which map attend her daily, till he is de⸗ 
livered, that no deteit map be conitrived againſt Alphonſus to deccive him, but 
the Court would not agree to that, though there was a pꝛeſident urged, Hill. 
39. Eliz. Rot» 1200. Sir Percival Willoughby and the Lady Willoughby his 
» bothers wife in this Court : but che Court awarded, that che ſhouldnoz be ta- 
ken anddetain?d kom her husbaud, but that a writ ſhould iſſue to the Sheriff of 
Surrey » whRher the woman was now removed to return divers ſufficient women 
which map reſozt to her daily, till ſhe is delivered, which was done accozvingly: 


Foſter 
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caſe. Sir Edw. Hide, Biſhop oſ Nor. 


Eaſt. 22. 
Jac. C. P. 
. 


; Foſters calc. 


oy bꝛought an action of debt of 300, l. againſt C. upon 2. obligations, dated 
20. December to pay him 15 0. l. #c. and averreo be had not paid that, and did 
not ſay, noz any patt of that: and Bing took exception to that in arreſt of judge» 
ment, becauſe he had not auerred, that be had not paid aup part of that, and per- 
chance he had paid part, but not all; but Hutton laid, that it is very good, though 


"this be upon ſeberal bonds, and it any be paid, it ought to come of che other part 


to ſhew that. Woolſey was ouzlawed at the ſuit of Iones, in au action ot di bt up- 
on an obligation, and the Capias ut legatam was taken out ot the Cours ol the com- 
mon pleas, where he was dutlawed in Trinity Term 21. lac. and in December 
following, Woolſey was warned to be at the Town of Shrewsbury to chule 
Burgeſles : and befoge the day a binding pzocels , did iſſue out of the Parſhes of 
Wales againſt Woolſey, after Iones had delideted the Capias ut lagatum to the 
Sheriff to taks Woolſey, and the ſame miozniug that the election was, Woolſey 
was taken upon the Capias ut lagatum, but he was iuffered to go and to give his 
voice in the election, and then the Batieys of the Parches of Wales arreſtco him 
upon the pzoceſs ; and becauſe the Bailifls of che Sheriff, would not taffer the 
Bailiffs of the Parches to take him away fzom chem, thete was gathered a great 
riotous companie on both lides, but the Batliffs of the Sheriff cook him awap, 
and they and all them, who cook their parts were ſued in the Parches, fo! the 
withſtanding their Bailiffs, and upon this Harris moved fo2 a Pꝛobibition, and 
the Court gc. Winch and Jones lib, that if he is outlawed bona fide it (hall be 
granted, fo; the Bailiffs of the Sherifthad lawfully arrcſted him, and it is laws 
ful foz them to keep him, and foz others to aſſiſt them; aud Winch ſaid, that ik 
the perſons which ſtood by, bad refuſed to help them, this had deen alſo finable, 
and it was ſaiv, that the ſuffeting him to go tothe election, was not any figne of 
a fraudulent arreſt; nay, if che partie himſelf, dad conſented to a fraudulent arreſt 
upon a Capias ut lagatum, thts had not been puniſbable, though they had known 


; that there had been binding Pꝛoceſs out againſt him, becauſe the atreſt 6 the dgain- 


er was lawful, and agreed in the pzincipal caſe, that a Pzohivition ſhall be gran- 


ted; and it was ſaid, that the other ſide are puviſhable, becauſe they dio not aide 


the Sheriff, foz the officers of the other ſide were the cauſe of tye Riot. 


Sir Michael wharton, and Sir 
Edward Hide, 


T was agreed without ſcruple, between Sir Michael Wharton and Sir Ed- 
ward Hide, that if a man iu an avotry convep a good eſtate fo pears to two, 
and one releaſe to another, that is not good, without the ſhewing of a deed in that 


caſe. 


Michael Bone, and the Biſhop 
of Norwich. 


17 was agreed between Michael Bone, and the Biſhop of Norwich in treſpas, 
that by the leaſe of a Grange, and all houſes and buildings tberaupon, ano 
belonging 02 let heretofoze to one Edward Garrard;that in this cale,if it may not be 
pꝛobed, that the Tithes were not let to Garrard, then they will not paſs by this 


leaſe, fo? it is not poſſible that Tithes ſpall paſs as appurtenances to a grange, 


becaiiſe 


will. Triſt and Gawtrely Manklcton and I Blum and bis wife? Ferrers ver. 73 
at the ſuit of Heath. Alles. Verſ. Hutchinſon. J Engliſh. 


—— — 


— — — — 


becauſe that they are of ſeveral natures : except as Winch ſaid, that the Grange Eaſt 2 
is the Gleab ; foz if it is; then the Rectory may paſs by this name. Jac — >. 
—— 


16 William Triſt, and Cawtrel, at the 
{uit of Heath. 


Illiam Triſt and Cawtrel, were bound in an obligation of 40. l. co one 

Heath, who bzought au action of debt upon that, and recovered at the 
aſſizes, and now it was move in arreſt of judgement, that this was a miſtrial, 
fo2 the venire facias was between Heath and Iohn Triſt, and the Sheriff re- 
turned, that to be between Heath and William Triſt; and fog this variance he 
{hall not have judgement in the Caſe. 


Hutton (aid, in the caſe between 


Mankleton and Allen. 


k &f Ankleton and Allen, that is a man hav gooys taken fzom him, which ta- 

king he (uppoſcch to be fellonp, but it is not, and he conſplains to a Jultice 

ol peace of that, who commits the offeuder, and bindes the other to pꝛolecute: 

and he accopdingly pꝛeferted a Bill at the Seſſions, and the other is acquitted ; and 

the optnion of Hutton in this caſe was, that this is not puniſhable, by an action 

upon the caſe in the pꝛolecuter, ko that ſhall never be maintained without appat ant 
malice in the pzolecutop. 


Blunt and his wite againſt Hutchinſon, 
4 


Bun and his wife bzought a quare Impedit againſt Hutchinſon, and made P. 795-7 5.9.6, 


title to pꝛeſent co the Church in the right of his wife, and after che iſſue jopned, 
and befoze the venire facias the wife died, and the Plantiff hewed, that himſelf 
had took out a venire facias in his own name, and upon that Harris demurred in 
law, becauſe be ſuppoled that the writ was abated ; but Winch was of opinion, 
that che writ was not abated, becaule chis was a Chattel veſted in the husbaup 
during the life of the wie. | 


Ferrers againſt Engliſh. 


Þ? an action upon the caſe, upon a promiſe between Ferrers and Engliſh, ans D. CU. / 9.54 
upon non aſſumpſit it was found foz the Plantiff, and now it was moved 
in arreſt of judgement, that the venire facias was not well awarded, faz it was 
prœcipimus quod tibi venice facias Duodecim. liberos et Legales homines 
Coram Henrico Hobert apud Weſtmonaſterium, where that ought to be Co- 
tam luſticiariis noſtris,andcherefoze the writ being inſufficient it is not amendable, 
and fo that he cited the caſe where the venire facias was awarded to th Coroner, 
and that ought tobe awarded to the Sheriff, and this adjudged co be erroneous, 
this caſe was avſwersd, that this was the cuſtome, and chere was a caſe allevged 1 
to be adjudged 30. Eliz. between Ceſor and Story, where a Capias did iſſue out . J 10+ 
- of this Court, in this fem, Ita quod habeas Corpus ejus Coram luſticiariis 20 
omitting apud W eſtmonaſter ium; and this was reverſed foz crroz ; but this was 
anſwe red to be in an oziginal, which ought co be pꝛeciſe, in cvirp point; but 
Serjeant Crook ſaid, that n IG but judicial pꝛoceſs, and che trial is 
taken 


JMI 


74 Sir Robert Nappers 
calc. 
Eaſt, 22 taken upon the habeas corpus that tt is amendable, foz in all caſes where the roll 
2 is right, though there be an crroz in the venire facias; pet this is amendable, 
WWW | 


Sir Robert Nappers caſe. P of „87. 


Rent was granted to Sir Robert Napper, and if it happen that this annual 

rent to be behinde, that then the land (all et all times be open, and ſubject 
to diſtteſs of the Grantee, accozding to the true kom and cftect of the ſaid inden 
ture; and upon all he pleading a demurrer was joyned, and the ſole doubt was, 
whether che laſt wozds were a diſtinct covenant by themſelves, fog if thep are, then 
the obligation is fozteit, fo2 the lands are uot open todiſtreſs, becauſe that the mo- 
ther of Sir Robert held that till the age of 24. pears, o whether they are part of the 
fozmer covenant, and then the fozmer wozdz will qualifis that, becauſe there was 
not any act made by bim to the conirary, and it was argued by Bawtrie, that they 
are all ene covenaut, foz they charge che land with the Annuitie, and he covenancs 
that this ſhall be open to diſtreſs, and it ts all one matter and thing, aud is theres 
foze a covenant; and where one covenant doth depend upon ancther, there one 
expounds the other, ſo Dyer in Throgmortons caſe 151. and he urg«d many 
caſes which are citgg there, and he cited the Lord Cromwels caſe, where wozds 
of p2ovilo are placed between words of covenants, pet they will wozk acco2d- 
ing to the intent of the perſons, and there it ts ſaid, that ex antecedentibus et con- 
ſequentibus fiat relatio : and ſo it appears to him, that this referred to theeſtate 
which Sir Thomas had fzom his father, and that he made nothing to impeach oz to 
alter that and he cited the caſe of Sir Moile Finch, thongh by the fine the Mannoz 
of Beamſtone was deſtroped ; pet in the ſaid indentute, free egreſs and regreſs 
was reſerved tothe Courts fo2 the Lady Finch: q afterwards an other fine was levi- 
ed of all the lands and Tenements, except the Manno of Beamſtone, where in 
verity that was deſtzoped befo2e, and pet the judges did conſtrue this to be a good 
exception, becauſe this was in veritp the intent of the parties, and there they 
made a conftruc:ton upon the covenants, which did lead the fine, and upon the latter 
indenture which did direct the others, and ſo the p2iucipal caſc, in Althams caſe 
the jndges did not only ad judge upon the firſt wozds of che leaſe, but upon altoge- 
ther, and he cited the caſc of Hickmote where the exception extends to all the pars 
ties of the pzecedenc deed; and Hendon argued to the contrary, chat they were 
ſeveral covenants, and pet he gꝛantcsd, all the laſes cited by Bawtrie, but ſaid, they 
all ood upon this difference, where it is a joynt thing, and where it is a ſeveral 
thing as here, and foz that reaſon, that ought not to be applies tc that, foz they 
are diſtinct ſentences, and not jopnt, as is expꝛeſſed in Six Henry Finches caſe, 
Coo. 6. and they ought to be conſtrued as diſtinct covenants, fo2 otherwiſe they 
thall not take effect at all, fo then he had not any remedp. fo2 the rent which is 
expꝛelly againſt the intentions of the parties, and Crawley Ser jeant ſaid, that if 
the two firſt covenauts were actoꝛding to the title, and the laſt was only conditional, 
if the rent was behinde, that then it could be open to diſtreſs, and the Court 
ſeemed that they were ſeveral covenants, but judgement was reſpited fo2 that 
time; andthe ſame Term, the caſe was moved again by Hendon, that they were 
diſtinct covenants and that this was the ſcope of the indenture, and the intention 
of the parties, that this ſhould begin p2eſently, and ſecondly, the two covenants 
are of ſeveralnatures, and if the third covenanc be not ſeveral, then it is idle, fo2 
all is implied in the firſt, and day was further given to adviſe of that, but 
the opinion of the Court ſeemed to be foz the Plantiff. See after Trin. 22. Iac. 


Wheſtlie 
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44 eſtlie 2 Weaver Verſ. 75 


King. Beſt. 
"= Eaſt. 22. 
Veſtlie againſt King. Joc. C7 


V Eſtly againſl King in debt the bond did bear date the 11th. of February 
18. Iac. and this was to perfozm an award, Ita quod the ward be made 
betoze Eaſter, ok all controverſies depending between them in the Star chamber, 
and the Defendaut pleaded, that there was no award made in the mean time, and 
the othcr che wed the award, and aſſigned the. breach, and the Defendant replied, 
that befoze che award was made Fc. upon the 16th. of March; they diſcharged the 
Arbitratozs, and ſo concluded as at the firſt they made no award; and now Ser je- 
ant Davenport moved, that he had not maintaiued his bar, quod non fecerit tale 
arbitrium, and have given the dilcharge in evideuce, foꝛ now it appears, that the 
bond is fozfeic ; but Hutton ſaid, that the Plant iff ought to habe ſhewed this dil- 
charge, and ſo he had ſhewed the tozfeiture, and he ſaid further, that the re joyn- 
der is an affirmation of the bar, if they were dilcharged then they made no award, 
and this notwithſtanding ſhewed a kogfeiture of the bond, but not upon the point 
which the Plantiff had alledged: and Winch ſato, though this is is ſo; vet it 
appears, that the Plantiff had cauſe of action by all the retoꝛd betoze, and da p 
was given over in thecaſe ; and at that day the Court was of opinion, that jut ge⸗ 
ment ſhall be given fo2 the Plantiff, fo by the rejoynder the Defendanc had ſhew- 
ed, that he had fozfeited the bond, .though that be another matter then is in the 
replication : and ſo he ſhall have judgement, ſuper totam materiam accozding to 
the judgement in Francis Caſe Coo. 8. fo? their the declaration ſtood good, though 
the Plantiff had not cauſe of action in the lame manner, yet becauſe it appearco, 
be had cauſe of action he hall have judgement. 


Weaver againſt Beſt. 


V Eaver againſt Beſt, in debt fo2 48. 8. in the debet and detinet, and fo2 

2, ſutrts in the detinet only, and he declared, that the Defendant ſuch 
a pear recaincd the Plantiff to be his ſervant in husbandry, giving him 48. 8. and 
a ſhirt by the pear, and he ſhewed that he reteined him foz the next pear, and he 
averted that he ſerved him, and they were at ſſue upon nihil debet, andthe Plans 
tiff had a verdict foꝛ him, and it was now moved in arreſt of judgement by S:rjcant 
Brigman, becauſe he had not ſhewed that his retainer was accoꝛding to the Dtatuce 
of the 5th. of El:z. which Statute limitteth the koꝛm of there retainer, and their 
wages, and other thing s. and he had not ſhewed the place where ſervice was, and 
alſo he had jopned two debts in one action, one in the deber, and detinet, the os 
ther in the detinet only; and Winch luſtice ſaid; that the Statute of the 5. Eliz. 
extends to ſuch as are retained in husbandry, and therefoze other retainers are left 
as they were befoze the Statute at the Common law, and this ſhall be intended 
to be a retainer accozding to the Statute, if the contrary be not ſhewed by the other 
partie, foꝛ his retaincr was fo2 a year, and therefoze it ſhall be intended, that the 
wages was appointed by the Jultices, and it was alſo latd by the Court, that if 
the jun ices of the peace in this kinde, doneglect to ſet down the wages, pet a ſer⸗ 
bant may bring an Action upon his own contract; alſa it was ſaid, that he needs 
not to ſhew the place where he ler ved, fo21f he did no ſervite; pet if he did not de- 
part it is very good; and fo2 the other matter it was clear, that he may bring his 
Action, ſo by ſeveral precipes in one writ. 


112 Thornes 
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76 Thorns ? Graſier Verl. 
caſe. 8 wheeler, 
Eaſt. 22, | 5 
Jac. C. P. Thornes caſe. 


]T was agreed clearlp between Thorn and C. that where an obligation is made, 

and the obligoꝛ, and the ovligee, conferced about it, and che obligoꝛ laid to the 
obligee, that he had fozged this, this is actionable, foz here it refers to a certainty, 
but if he had ſaid to the other thus, be was a fozger, and had fo2ged fall writings 
no action will lie, foz the words are to gencral in that caſe, alſo it was agreed 
clearly by the Court, the Sheriff may not arreſt a man upon a Capias after the tune 
of the returu of the writ, 


Graſier againſt Wheeler. 


a leaſe made by the Ceſtataʒ tendring rent, and this was made by J. S. and 
the Defendant covenanted, chat the leſſce ſhould pap che tent, and the Plantiff 
aſſigned the breach in non · payment of 30. 1. ts the Teſtator ſuch a day when it was 
due, and fo2 10. l. due in his own time, and the atto:nep of the Defendants as to 
the 10, 1, pleaded non ſam informatus, and as to the othcr he pleaded, that the 
Defendant paid to the Teftato2 7, I. in monep, and a hozſe in full (atisfaction of all 
the ſaid 30, l, and chat the Teſfatoz accepted that in full ſatisfaction, and the Plan. 
tiff ſaid, that this was paid tothe Teſtatoz foz another debt abſque hoc, that he 
received that in ſatisfaction of the 30. 1. and now Devenport argued, that the iſſue 
was miſjopned, fo2 the iſſue ought to have been taken upon the payment, and 
not upon the acceptance; and he cited Pinnels caſe Coo. 5. where the payment in 
full ſatisfaction ought ts be pleaded pzeciſely; aud he ſaip, that he agreed tothe 
caſe of Nichols Coo. 5. where the iſſue wgs joyned upon payment upon a ſingle 
Bill, and found that this was not paid, and the Plantiff had judgement ; but if 
the iſſue had been found foz the Defendant, that had not been aided by the Stas 
tute, fo2 though it had been paid; pet that was no bar. Bridgman contrary : and 
be ſaid the difference is, where the iſſue is joynev upon a matter alledged by the 
adverſe partie, and thep are at iſſue upon a point which is not material, that is 
aided by the Statute of the 18, Eliz. aud where vo iſſue at all is jopned there is not 
any help. Winch Iuſtice ſaid, that this is an iſſue which will make an end of 
the matter, 

And at another day this Tearm, Ser jeant Harvey moved the caſe again in ar- 
xeſt of judgement, becauſe the iſſue is jopned vpon the acceptance, which is not 
material; and he cited Fowkes caſe depending in this Court, debt upon an obli- 
gation, and the Defendant pleaded the acceptance of another obligation in ſatig- 
faction which in verity is no bar, and iſſue was taken upon that, and it was doubted 
whether this being inlufficient, be aided by the Statute 02 not. Bridgman Ser- 
jeant ſaid to the contrary, and be ſaid as befoze, that becauſe the iſſue is taken up- 
on the allegation of the Defeudant if it is not good: pet it is aided by the Statute 
of 2 2, H. S. and Hutton ſaid this is a full iſſue, and as to the traverſe ſaid, it is 
a material iſſue, fo2 he pleaded, that he accepted them ſoz another thing abſque 
hoc; that he accepted them in ſatisfaction of the 30. I. which is the moſt pꝛoper 
iſſue, fo2 he laid it is clear, chat he map lap that he accepted them fo part gc. 
and good, and ſo here, 


The 


2 as Executoz bzought an action of Covenant againſt Wheeler, upon 
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The Counteſs of Bark, 7 Stephens and 7 Prieſt and 79 
and Sir Pe. Van. in D. | Randal, King. 


— — 


The Counteſs of Barksbzre, and Sir Jac. C. J. 
Peter Vanlore in Dower. 


]T was agrecd clearly in Dower, between the Counteſs of Barkſhire and Sir 

Peter Vanlore, that if che Tenant plead never ſciſed to have Dower, and in ve» 
rity the husband of the demandant had an eſtate, but chat was by diſſeiſin, which 
is avouchcd by the entrie of the deſeiſſee, who had a title paramont this is no title, 
by which ſhe map have Dower, though they are at iſſue upon this plea, and alſo 
it was agreed, that if a man had a good eſtate by bargain and [ale fzom him who 
had right to alien that, and pet after he accepts a fine upon conuſance of right as 
that 4c. fzom che other partie, though in this caſe this be a concluſion to the parties 
between whom the fine was, to denie that the land was of che gift of the Connlo?, 
and lo that he was ſeiſed; pet it is not any concluſion to the jurozs to finde the 
verity of the matter in fact, and that he had nothing of the gift of the Conuſoz ; al- 
ſo it was agreed in chat caſe, if a man held lands in capite, and others in Soc 
cage, and he made a deuiſe of all his fee (imple lands, and left only his lands in 
tail to veſcend to the heir which doch not amount to a fuif tbitd part, this is a good 
deviſe of all the fee ſimple lands : and this caſe was alſa admitted, that where 
the Lord Norricegabe land to Sir Edward Norrice his poungeſt ſon, and to the 
beirs of the bodie of the father, and then the Lord Norrice died, and after Sir Ed- 
ward died without iſſue, that the ſon of the eldeſt Bzother who was then dead, ſhall 
take that as heir in tail, and that he inch's caſe had that by d deſcent om Sir Ed- 
ward Norrice his Uncle, which allo doth clearly pꝛove, that in this Sir Edward 
Norrice ſou of the Lord Norrice was in this caſe Tenant in tail. 


The reſidue of Eaſter Term in the two 
and twenty year of King James. 


Stephens and Randal, 


A replevin between Stephens and Randal, who made Conuſance ag Batliff to 

the Earl of Bath, and he ſhewed that ſuch land was parcel of ſuch a Chancrey, 
which came to King Edward 6. by the Statute of x. Edward 6. and affo he plea» 
ded the ſaving of the (ato Statute, by which the right of 6chers was ſaved, and 
pleaded all incercain, and ſhewed that fo much rent was behinde, upon which he 
made Lonuſance as #c. to which the Plant iff replied, chat che land is out of the fee 
and ſigniorie of the Earl of Bath #c. and this was ruled to be no plea, fo2 he con- 
feſſed ſo much ju his avoury, and this avoury is not fo2 rent ſer vie, fo: the ſig- 
niorie is ertinct by act of Parltament ; but chis ts fox rent reſerved by the ſaving 
ofthe act of Parliament, and this is a rent ſeck, and yet is deftrainable fo2 the pu- 
viledge which was befoze, but he may traverſe the tenure, that at the time of che 
making of the Statuce, noz never after this was holden of the ald Earl of Batch. 


Prieft and King. 


PA and King in an action of which was entered between them Trin. 
21 lac. Rot. 3595. aud this was debaced between the Judges and the Pro- 
thonotaries, and the cale was, that two were bound foz the appearance of an other, 
and judgement was given againſt the debt oz, now ik ä the ca pias he come and 
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Henry Good Verſ. 7 John Marriot 8 
Thomas Good. 0 caſe. 


Eaſt. 22. 
Jac. C. 7. 
— 


offer his bodie, and the Plantiff refuſe that, yet that diſcharges the ſureties; but 
the Pzothonotaries ſaid, that notwithſtanving this refuſal he map take a Capias 
againſt htm within the pear, becauſe that at the firſt he might have had a ficrie fa- 
cias, 02 an elegit quere of that; but Winch thought that in this caſe, he ought 
to have a fierie facias, but if he had come upon the Capias, and had no luer:s 
and he refuſed to take him, and this is ſo entred now quere, if he had not dilchatg⸗ 
ed him. 


Hendon moved the Court fo) a pꝛobibition to the ſpiritual Court, and ſuggeſted 
that one had liheld in the ſpiritual · Court toz a legacie, and the Cxecuts2 ſhewed 
that he had not aſſets to diſchazge the debts of the Ceſtatoz, and that Court would 
not allow this allegation, and upon this he pzayed to have a - pꝛohibition: and it 
was the opinion of the Court, that no pꝛohibitton ſhall ve granted, foz the lenMcte 
is a thing meerly which is determinable in the ſpiritual Court, and no other Coukt 
may have Conulance of chat, and this is alſo a thing which doth conſiſt meetly in 
the diſcretion of the Court; and reſolved that in a thing which meerlp pothreſt ia 
diſcretion of the Court, in this caſe no p2ohibition ſhall be granted, 


Henry Good againſt Thomas Good. 


T was agreed in the caſe by the Court, between Henry Good and Thomas 

Good, that if the deviſee of 500. l. ſue in the Barches of Wales foz this lega⸗ 
tie, that a pꝛohibition is grantable, fo2 though ahe Court of the Comman pleas had 
no power to hold plea of that, pet becauſe that che thing is only triable in the Ec* 
cleſiaſtical Court, a pꝛohibition map be granted to reduce that io its pꝛoper Court: 
and though the inſtruction of the Court of the Marches be to hold plea of all (uch 
things, Wwherefoever there is no reme die at the Common Law, pet ibis is co be un⸗ 
derſtood of matters of tquitie, and not to take the juriſdiction zom the ſpiritual 
Court, foy in verity the King may not do that by his Letters pattents; but pet 
the Court agreed, that if the Executoz do ſuffcr a decree ag: inſt him in the Court 
of the Matches, and not come to them at the firſt to be relcived, it is vow meerly 
in the deſcretion of the Court whether they will grant that 02 no, foꝛ that is a means 
to lengthen ſuits, and to make the moze delay, be koze he do tetover his legacie. 


It a Capias ut legatum iſſutth to the Sherif! to take the partie, and to enquire 
what lands and Tenements he had, and the Sheriff findes by inquiſition that he 
is ſeiſed of many lands, and continues poſſeſſion in them, and the Sheriff do out 
me, J ſhall have an action ot treſpals. 


John Marriots calc. 


Erjeant Crawley moved this caſe in arreſt of judgement in the caſe of John 
8 Marriot, and he declared upon a contract, to table with the Plantiff at Aſhton 
in Northamptonſhire , & ad tunc & ibidem ſuperſe aſſumpſit to pay 4. 8. by 
the week fot his diet; and Crawley moved, that this ought to have bin tried in 
Northamptonſhire, fo2 theſe wozds ad tunc et ibident refer to Northamptonſhire 
which was next befoze, and not to London: Hutton ſaid, that it ought to refer 
to London, otherwiſe it was idle, and it is to be intended of the time and the place 
where the pꝛomile was made, but it was ſaid if the iſſue had been, whether he was 
tabled oz no this ſpall be tried there, | 


Giles 


UM. 


Giles Bray Veri. The argument of 0 Portington and 79 
Sir Paul Tracie. S Serjeannt Harris. F Beamount. 
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Giles Bray againſt Sir Paul Tracie. oh, Ji. C. 7. ' 


[les Bray bzought an action of waſte againſt Sir Paul Tracie, and in his de- (0 Jac. 6s 
claration he conveyeda good teatm co the Defendant, and a reverſion cohin- 

ſeit; and upon a general iſſue a lpectal verdict was found to this effect: that Sir j.Jo 1. 8 „E. 

Edmund Bray was ſeiled of this land in his demeaſne as of fee, and he being lo 

ſeiſed 16. Eliz. made this leaſe to2 divers pears to I, S. and he being ſo ſeiſed ofthe 

rev:rſiou conveyed that to the uie of himlelf fox life without impeachment of waſte, _, | 

aud then to the uſe of Edward Bray his eheſt ſon, and to Dorothie his wife, and) ,- * > ,; 

co the heirs males of the ſaid Edward, upon the ſaid Dorothie to be ingendred, ; 

and then Edward died having iſſue iu tail the Plantiff, and then this leale was 

alligned to Tracie, and then Dorothie died, and then the waſſe was committed, 

and then Edmund the Grandfather died, and the queſtion waz, whether in c;18 

cale an action of waſte will lie oʒ no. 


The argument of Serjeant Harris. 


Arris argued, that the walte deth lie, foz the pꝛiviledge oz deſpenſation, 

which was annexed to the reverſion, fo} life of the Grandfather is no diſpen- 
ſat ian to the eſtate of the leſſee, foz though the action was ſuſpended during bis 
life ; pet now it is on foot again, and in many caſcs an eſtate may be diſpuniſh- 
able of waſte, and yet by matter ex poſt facto this ſhall be puniſhable, viz. where 
the firſt pꝛiwitie of the eſtate was determined, as in caſe a leaſe fo2 years be wſths 
out impeachment of waſte, and then the leſloz releaſes to the leſſee qc. the firſt pꝛi- 
vity is gone, and he is now punilhable in an action of waſte, and here in our caſe 
there was no abſoluce dilpcuſacion, but only foz the time, and pet perchance 
though the eſtate is ſubject to waſte in the creation, pet if the leſſo2 will afterwards, 
by his deed graut that this (hall be diſpuniſhable, this may pꝛiviltdge him, but here 
is no ſuch matter iu the cale at the bar, and of this opinion was the Court, and 
Winch ſaid, that there was no difference where the Franktenementis intercedent << -* 
fo2 it this be not puniſhable, pet the particular eſtate ſhall not participate of bat 
puviledge of him in the remainder : and Tones Iuſtice ſaid, if the particular eſtate - 
had been extracted, and dzawn out of that eſtate fo; life, in that caſe that had 
been diſpuniſhable ; but it was agreed by Hendon Serjeant, that the Plaxtiff in 

his declaration had declare of a waſte after the eſtate foꝛ life was determined, and 

they found that this was made in the time of him in reveiſien fo2 life, and ſodiffcred, 
but the Court was of opinion, that this was nothing to the purpoſe, fo2 it is only 
a variance om the time, and not fzomthe matter, foy it is not material whether 
| this was befoze his death 02 after his death, becauſe in both caſes this is puniſhable, - 
but day was given over to ſhew other caules, 


Portington and Beamount. 


T was argued clearly in the caſe, between Portington and Beamount, tba - 
if the Court of the Councel of York, which is a Court of equitie, do decree as e\eGot ©: 
gaiuſt a maxime in law, as againſt ajoynt Tenant who had chat by Survivoyſhip, 
that the heir ol his companion ſhall have the Moietie, chat in this caſe a pzohibition 
ſhall be granted, except that during the lives of the parties, it was agreed that there 
ſhall not be any Survivozſhip, and then they hold plea upon that equitfe, and then 
good. 


In 


JMI 


80 Summers Verl, — Holman Veri. 
Dugs. Tue. 


Hep, Eaſt, 22, InDowerit was agreed clearly, that if che Tenant ſhew, that befoze the hus- 
5. f. 7. Jac. C. J band any thing had in the land, A. was ſeiſed of the ſame land in fee, and let 
Gant WY; thacfo: years rendring rent, and granted the reverſion to the husband of the Plan- 

oY tiff, who died ſeiſed ofthe laid reverſion, and ſo demanded judgement, if the de⸗ 

Se: . FMandant ſhall have Dower gc. this is no plea in bar ot Dower, but pzoves the 
had title of Dower, but his laves theleaſe toz pears, and ſhe ſhall have judgement 

. only of the reverſion, and of the rent: and alſo ſhe doth ſave to the Tenant damas 
ges, and the demandant ſhall be indowed of the reverſion, | 


Summers againſt Dugs. 
+ 


— bꝛought an action upon the caſe upon a pꝛomiſe againſt Dugs, and he 

ſhewe in his declatation, that the Dekendant was reccos of the Nectorie of 
D. and that he and all his pzedeceſſs2s had uſed co have all manner of Tithes, and 
ſaid that be the Plantiffoccupied 100, acres of land in the ſame pariſh, and ſhews 
ed that the Defendant pꝛomiled to che Plantiff, that in conſideration that he would 
plant his lands with Hops, and ſo make the Tithes to be the better, the Defendant 
pꝛomiſed to the Plantiff to allow him towards every acre, which he ſhall ſo plant 
40. 8. towards the charge in planting them: and he ſhewed that he planted an acre 
at the requeſt of the Defendant, and ſo upon the pꝛomiſe bzought the action, 
and now it was moved whether this was a good conſideration to g20und an action, 
becauſe the Tithcs are not bettered by the planting of that with Pops, but by the 
Mowing of them, and che increaſe of them; and he had not averrev, that the 
Tithes were of better value then they were befoze : and it was alſs moved, that 
be map not have an action fox the Rood gc. but this afterwards was referred cs 
Arbitrement z but the Court ſaid, if the Plantiff had ſbewed in his declaration, 
that he might have made moze benefit of that by other means, then that by the 
planting of it with Pops, the Tithes alſo being bettered, then it had been moze 
cleare. 


2. Han. 50 2. fn. F. Philip wa: againſt Take. 


62. Jac. 668. SE, Hillip Holman was exectito2 of George Holman, and he bzought an action 
P of debt againſt George Take, and declared upon a [eaſe made by himſelf by the 
name of Philip Holman executo; of the Teſtament of George Holman deceaſed 
of ſuch land, and the ſaid land was deliveres to him in execution of a Statute by ex- 
tent, which Statuce was made to this Teſtatoz, and this leaſe was foz pears, if 
the Plantiff ſhould ſo long continue ſeiſed by foxceof the Statute, and it was ren- 
dring 100. I. per annum and fo; 3. years rent behinde, he bzought his action in 

the debet and in the detinet, and alſo in the declaration he ayerred, thas he did 
continue ſeiſed ſo long by vertue of the extent, and Ser jeant Bing demurred in 
law, becauſe he ſaid the action ought to be bzought in che det inet only; becauſe 
be had bzought the action as executs2 ; but Hendon and the Court &c. Iones and 
Hutton to the contrarp, becauſe the leaſe was made by himſelf, and Hutton ſaid 
in the caſe there is difference between a perſonal contract, and real, and it was 

$. 4,502. .. ſud, that an executoz ſhall never be fozced co bziug his action in the detinet only, 
$- 60. 31. 6.8}. where he need not name himſelf to be an executo} : which note well. 


It was agreed in a caſe by Hobert, that where a man bzoughe an action de 
parco facto and declared upon the breach of a pound, and alſoof the taking out of 
beaſts ; and the Defendant as to che taking out of che beaſts, pleadednot guilty, 
and as to the breaking of the pound, he ſaid chat he was Lozd of the Soil, upon 
which che pound od, end tha he brake ofthe Lock, and put a lock of his own; 

and 


Allen Goldingham Verl. 81 
Sir John Saunds. 


and Hobert ſatd in this caſe, that he ought to plead the general iſſue, fo2 in verity Eaſt. 22 
this is not any breach of the pound, except the beaſt come out ofit: and lones © — 
Juſtice was of an optnion, that if he put out the beaſts he may not have this action, Jar. C. 47 
betauſe the fzechold was in im, but he ought ta ha ve aſpectal action upon the caſe. 


Entred in Eaſter Term in the 19th, year 
of King James Rot. 167 2. 


Ellen Goldingham paring Sir John Saunds.. Pas /, 88. 


Elen Goldingham bzought an action of Dower againſt Sir John Saunds, to 2. D.671. je 2. 
be indowe d ot the third part of the Pannoz of Goldingham, and he vouchcp So. YAC. 688. 
the ſon to warranty, as ſon aud heir ts Chriſtopher Goldiogham , busband of Y 71, A 
the demandane, who appearey, and entred into warcancyfreely, and he pleadey V. J. N 
that he had vothing by deſcent om Chriſtopher Goldingbam his father, upon 
which ple a the Tenant and the vouchee were at iſſue, and the demandant had judge. 
ment ag ain the Tenant to recover, but ceſſet executio uutit the voucher is dete 
mined ; and after that, and befoze the dapof the niſi prius Edward Goldingham 
died, and then at the day the Tenant loſt by defaulc, ſo is the Recozd, and now 
upon the pzaper of the demaudant ta have a writ of ſeiſin, theſe caſes were moved. 

Firſt, by Ser jeant Hendon, that the wit of ſciſin may be (taped, becauſe as 
be ſaio, the Tenant may revouch the heir of the heir, log it is not poſſible, that 
the bouchee ſhould loſe by default, becauſe that he was dead, and therefoze yon 
may lee, that he conteivod, that where it is ſaid in the Recozd, viz. onthe back 
of the poſtca, that the Tenant loſ by default, he conceived that to ve meant of the 
vouchee, and not ofthe Tenant in the writ of Dower: but Hutton was of opi- 
nion that admitring that it ſhould ve ſo intended, pet he map revouch, -fo2 there 
was a judgement given ag ainſt him with a ceſſet executio till the vourher is de- 
termiued; and that is now determmed by bis death, and when juvgement is once 
given be had not dap in Court; hut if the vouchce had died after the warranty, then 
be mayrevouch ; but here the Court racher intended, that the recozd ſhall be meant 
that the Tenant tn the wric of Dower made defaulc, and then it is not poſſible, 
that ever he ſhaſl teroucb, but they ſaid, ic had been more-queſtion if the Teuant 
bad appeared at the day of the niſi prius, and had pleades the death of the vouchee 
after che lad continuance, and had pzayed the advantage of his warranty: and at 
another day Hendon moved, that the judgement given againſt the Tena:c was 
not good, for it was abſclate with a ceſſet executio, where that onght to be a 
conditional judgement gt. agaiult the Tenant if the vouchee had nat aſſets, and if 
he hav, then judgement againft him accozding to the Lozd Dyer 202, Mich. 3. Ma. 
Rot. 508, foz otherwiſe the Tenant ſhall loſe the benefit of his warraatie againſt 
the” vouchcr, and ſo ifthe heir do confeſs the aſſets, pet the jud gement ſhall ve cons 
ditional, foz otherwile if he had not aſſecs accowing to his confeſſion, the demad⸗ 
dint ſhall have a new judgemeut againſt che Tenant,” and of this opinion was 
Jones Iuſtice, 15 

But Hutton ſa ld, that this was very well, and that the judgement map be ct- 
ther wayes conditional, 02 abſolute, and de ſaid, that this is nd pꝛe judice to the 
warranty, foꝛ the Tevant map have a ſcire facias againſt the vouchee; but in this 
eaſe day was given over till the next Term; and the ꝛothonataries were com⸗ 
manbed to ſcarch the pteſivents concerning that. Seemore after. 


Þ Mary 


Mary Over and her ſecond 
husband againſt Tucker. c 


Mary Over and her ſecond husband 
againſt Tucker. 


M Ary Over and her ſecond busbaudbzought an action of Dower againſtone 
Tucker, and demanded Dower of the indowment, of one Paul her fi & hus⸗ 
band, and it was agreed, that this trial ought to be by witneſſes accozding to 
Dyer 155. and it was awarded by the Comt, that the the Cauncel of either lide 
Gould draw up Jnterrogatories, and put then neam Sto them, and then they ſhould 
be delivered to Maſter Waller the Pꝛothonotarp, in whoſe office the cauſe is ens 
tred, and he (hallhave the examination ofthe witneſfes of both ſidcs, and then ſeal 
up the Inter zogatories again, and ſo remain till they were delivered over tothe 
Court, and then qui melius probat melius habet. | 


The reſidue of Eaſter Term in the two 


and twenticth year of King 
Fame in C. P. 


A action of debt was was bzought against an Executoꝛ, who pleaded plene 
Adminiſtravir, and the other replied and ſhewed that betoze this action 
bzought, he bzought another action againſt the Defendant in which he was autlaw. 
ed, and that after the reverſal of the outlawrie he cook out this writ gc. and that 
he had aſſets at the firſt bzinging of the firſt wrir, and iſſue was taken upon that, 
and it was found fe2 the Plantiff, and it was reſolved that the JAlanciff (hall have 
judgement, foz this is in nature of Journeys atcompts according as it was in 
Aldridges caſe upon the ſame matter, which was long debated by the Court, a 
it was alſo affirmed tb be good law, in a writ of erroz bꝛouę ht of that arche Rings 
Bench, fo2 othe: wiſe if it ould not be ſo, che Defendave himſelf ſhould take an 
advantage of his own evil plea, which the law wül not allow by any means to be 
ſuffered, but then it was ſaid by the Court, that in this caſe, the Plantiff in the 
action ought to bing his ſecond writ immediately afcer the reverſal of che firſt 
judgement in the outlawry, if he will cake any advantage of that. 


Trinity Termin the two and twenticth year 
of King James in the Common Pleas. 


(ckford bzought an audita querela againſt Machin, and the caſe in effect 

was this, Richard Davis 43. Eliz. ackuowlerged a Dtatute Merchant of 
500. I. befoze the Pator and Clark of Glouceſter to Machin, and all the circum- 
ſtances of the Statute de mercatoribus were well obſerved, ſaving only that no 
dap of payment was mentioned, and after the ſaid Machin took algaſe for pears of 
part ot the land, of which the Tonuſo2 was ſeiſed, and after the Conuſoz died in ⸗ 
teſtate, and Hickford took out letters of Adminiſtration, and Machin ſued execu- 
tion againſt the ſaiv Hickford who bzoughe an audita querela : aud the ſingle 
point was, whether this Atatute be good, in regard that no dap of payment is 
appointed, and after divers arguments by the Serjeants in other Terms, this 
Term it was argued by all the Court, and the effect of their ſeveral arguments 
were in this manner. 


Ioues Iuſtice began and ſaid, it ſeems to me that the Statute is good, and that 
no 


F 
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Ir inity Term in thettwo and twenty year of 8 83 1 
King James in the Common Pleas. 


no audita querela will lie, and he ſaid here had becn 3. objectiovs made agaiuſt Trin. 22: 
this Stature ; firſt, chat every Act of Parliament which gives directions fox Jac. C. 
the doing of a thing, ought to be p2eciſelp purſued, and ſhall not have anerpla NS 
nation upon an cxplanation; and he ſaid, chat notwith0anding this ob jection, be , 
thought the Statute to be good, fo in every Act of Patitament there is [ubllance, 
and there is foꝛm, and ił the ſaattance be obſerved, though not every circurtiſtance, 
pet that is very good, aud lo is the caſe concerning conditions, which ate as i tict⸗ 
i to be obſerved as any thing, pct if the ſubſtance be obſerved, though not the very 
letter, yet this is very good; as the caſe of Scroop, one Covenanted to ſtaud Cook 10. 
leiſed, to de vile uſes with a pzovilee, that if he ſhall be diſpolcd to alter, diſanul, 
oz change the uſes Fc. that then it (hall be lawful, at all caves at his plealure to do 
this bp his wrictag indented, under his hand ſubſcribes in che pcſence of 3. wic- 
neſſes to diſanul chem, and alſo by the ſame writing to determine and ſet down 
other uſes ; now if by indenture in the p2-ſence of three witueſſes, he do covenane 
with another to ſtand ſtiſed toothcr uſes gc. here though there is no expꝛels deter- 
mination of the foʒmer uſes actozding to the wozds ; Ft the limit atren of the new 
uſes do implie a determination of the fozmer uſes, and ſo the ſu3ſtance of the wozvg 
obſerbed, though not the verp litteral erp2cſſion : and ſo was it lately rcfolved in 
this L ourt between Kenet and Lee, that where ſuch covenants were with power 
of revocation in bis life time ſcaled and delivered, now if in this caſe this be done 
by CUlill ſealed, this is a ſufficient revocation, foz the · intent was ſacisfied, and if 
in this cale, then by the ſame realon in our caſe ; but now let us come to this Sta? 
tute, and iu this Statute there are matters of ſubſtance, aud matters of circum- 
ance; and the Statute of Acton Burnel (jth, that the debroz ſhall come be- 
foze the Maio to acknowlcdge that, now this is but a circumſtance of the Statute, 
fo2 if th: Maloꝛ come befoze him, this is very good, foz the ſuſkance is, that the 
Statute muſt be acknowledged befoze the Maio; in p2ope2 perſon, aud not by 
Aitomep, and alſo the Sta: ute ſaich, that the recognizance be entred into the Noll 
with the band of the Clark, here the inrolment is the ſubſtance, and not the wri- 
ting, and lo th? Statute de mercatoribus is, that he ought to come befoze the 
chick Officer of the Cutie tc. and yet it hath been ruled here, that if che Cite be 
governed by 2. chief officers, he ought to come befoxe them both, foz to this pur- 
pole they are but one: nap, the Statute ts, that he ſhall be a Merchant whoſhall 
acknowledge hat, and yt if he be not a Merchant, he is withm the compaig of 
the Statute to be a Conuſoz ; but now to the point, whether this is ſubſtance 02 
circumſtance, and I am ot᷑ opinion, tat though the dap of payment is not expꝛel- 
ſed, yet it is ucry well, foz day may be in that, and pet not be good, as ik it be 
at Michaelmas after I. S. ſhall come to Pauls, nod iu this caſe, becauſe it map nat 
appear ts the Maio; Tudictally when to award execution, there foꝛe it is nat good; 
but if this be to pay the firſt return of Michaelmas Term, this is very good, fo2 
there he may know immediately when to award execution, and the ſame law ific 
be to pay befozc Michaelmas ncxt, 02 to pay peſentiy, as an obligation, aud ſo the 
Paioz is bound to take notice, that this is to be paid pieſently, _ | | 
Another objection that it (hall be frivolous, that bis bodic hall be taken ſo ſoon 
as it is acknowledged, but J auſw(r, that this may be very well, fo; this is foz 
the ſecuritte ofthe Perchantwho is the Conuſce, and Perchants ſhall not be ſup- 
poled to know when tendring may be, in regard, that they are ſuppoſed to be men 
of fort eigne imploment, and ſo upon the Dtacute of Bankrupts, fo; the words 
of the Statute are, to every credito} a po2tion ts allotted to bim; by pour conftruc- 
tion the ſale (hall be void, becauſe it is not accozding to the wozds of the Dcacute, 
but you ſee that this is ruled to be againſt pou. | ES 
The third objection is explanatorie to the Statute of Acton Burnel - and fot 
that it ought to be pꝛeciſely peruled and not to varie fzom that, but J anſwer to 
thar, that the Statute de mercatoribus it ſelf had not been obſerved in everp point 
and circumilance, fo; the wozds of the 1 are, thet if the debtoz do not pay 
2 it 
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Juſtice Hutton. 


Trin. 22. 
Nac. C. P. 


Addon Burnel 


Cook 10. 


at the day, that then the debiee may come Lefoze the Maio; aud ſue exec utiur, and 
pet it was reſolved Coo. 2. 48, that the cx. cutos of che Merchant may come; 
and beſides the wd2vs of the Staiute are, that the extent (hall be of all his lands, 
which were in the hands of the debco2 at the time of che Statute acknowledged, 
and pet if he whois the Conuloꝛ purciale lands afterwards; pet they Gall be 
liable to be extended by fozce of the ſame Statute, though not made mention of, 
and lo it is out of che wos of the ſame Statute; and ſo J am of opimion, that 
the Dtatute is good, aud that in this caſe no audita querela lies. 


The argument of Juſtice Hutton 


Hue contrary, I am of öpinion, that this Statute is void, and chat the 
audita querela well hes in this caſe, and all my argument ſhall be upon che 
Statute Acton, Burnel, dez this is the fundamental Statute, and J conceive 
that che intent of the law is, to contain a certatnep when tte money ſhall be paid ; 
and the concluſion of the Statute de mercatoribus goes over, aud further then 
the Statute of Acton Burn: l, fo this doth extend to all the ſubjects of the Kings, 
(Jews only exccptid ) and there is a reſet vation, that this ſhall not deſtrop the 
attion of d bt, aud alſo thete is a teſerration to the Judges, that thcy map take 
a recogntzance as befoze, and this Statue of Acton Burnel was matt the 1 ath, 
Edw. 1. and there axe in that Statute ſiveral cflcytial points, which of neceſſt- 
tie ought to be obſcrvcd, aud firſt that this ought to be taktu befoze an officer, and 
pet two officers which are the chief officers may well do this, foz to this intent they 
are but one. Weton iy, there ought to be aſeal of che p xtie. Thirdly, a dap of the 
payment vaght to be allo txpꝛeſſ d, becauſe the ſecurity is taken befoze an ignorance 
mari. Fourthly,the ſcal of the Ring onght to be co that: and fifchly,this ought to 
de intolled: and it hath been alſo agreed to my hand, that a con je ciural day of paps 
ment is not good, as at Mich. afrer the retuin of ſuch a one hem Reme, o after the 
accompliſhment of the age of 27. ytate, fo} el.oſe hall never vc dayes to give ju- 
riſdiction, though they are good by wap of contract : and ſuch a recognizance is 
good, fo} any thing foꝝ which an action of debt will lie, but if no action of debt 
will lie in this caſe, then it is net good; and ſo is alſo the Statute of 2 3, H. 8. 
cap. 6. fozit voth not extend to ſuch things; but where an action of debt lics. 

And the firſt partol the Statute is, cat the debt andthe dap of payment be 
entred in the roll, that ſo it map appear whether the day be paſt noz no, and that 
map not appear by the judgement of the law, but up an the face ofthe Statute, and 


there is alſo one clauſc inthe Statut, that if the debtoz will ſap, that his goods 


were delivered, oz ſolo foz leſs then they were wozthehe partie had no remedy, for 
when the Sheriff had ſold chem, the debco2 map acccmpe it his follie, that he ſold 
them not befoze the dap of the (wt ; but if in our caſe, che money is papable p2e» 
ſentlp, he had then ns time to ſell chim, fo2 certainly the meaning ofthe Sta- 
tute was, in this to give time to he Conuſoꝛ ta alli: n, and to (ell his goods; and 
fo of a retogviſanct taken befoze the chief Juſtice, upon the Statute ol the 22. H. 
8. without queſtion a dap ought to be limitted when that ſhall be paid, and there 
dug to be che ſeal of che partie, and the ſeal of the King, and the dap of the pap» 
ment ſpetilled, and mp firſt reaſon wherefoze this Statute is votd, is becauſe 
when an acc of Parliament limits juriſdiction 82 power to avy infer iour man, be 
oncht to puſue his limitted juriſbicuon pꝛeciſely in all che fubſtantial points: as the 
Statute of Magna Charta limits, that de ſhall hold his turn viz, che Sheriff with 
in one monerh after Michaelmas oz Eaſter, now tf he hold chat but 2. vayes after 
it is void. _ 

And thereaſonis, he ought to puſue this limitted juriſdiction, and then what 
difference is between choſe ſeberal juriſdictions, and J cannot compare that to a 


better caſe, chen to Neufages caſe upon the Staiute of the 23. H. 6. if the Sheriff 
bg 
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do take an obligation foj an appearance, if it do noe appegr in the condition, when Trin. 22 
the day of appearance is, then this ovligation is void, fo2 the dap of appearance Jar FIY 
oughe to appear expjeſly ; and not ts leave this to the conſtruction ofthelaw, d 
then what difference is there between our cale: indeed contracts may be many 
times m de good by reference, but ſo map uot aRecognizance ; and pet 17. Edw. 
4. a man made a contract to give fo much foz Cozn when he ſaw that, and che 
contract by the Juſtices was awarded void, becauſe that no dap was ſet when that 
ſhould be pam, and ſee the book which is, J couceive that if the courrace had been 
to pay, when he took the Cozn it had been good, and ſo here if a man had ſuch a juriſ- 
diction, he ought to purſue that pecitely ; and fog that the day in oll thoſe caſes 
ought to be obſerved, and a fortiori in sur caſe: and an other reaſon is out of the 

ſidents in all times, and chonghthere may be ſome few which doth paſs , ſub 
ſilentio tt Il do not value them accozving to Slades caſe} and 5. Ed. 4. and all Cook 4. 
the ſubſequent Statutes lace the Dtatute of Acton Burnel, are but declarati- 
ons, and addictions to this Statute, and as Grants caſe upon the Statute of 32. 
H. 8. nap that ts not only a Statute of explanation, but is alſo an oziginal Sta» 
ence, but che Statute of 34. H. 8. of Us is meerly a Scaruce of explanation, 
and foz that reaſon in Buckler and Bakers caſeis, that Act to be conſtrued pecilely Cool 5 
accoꝛdi ig to the wopd, and nonew interpuctation may be made of thet; and fo2 
an anſwer to that which my brother Jones ſaid, chat hete is a day equevolent to 
an expzels dap, fo it is implied in law to be paid p2efently, acco2ding to the caſe 
of an obligation; but J lap, that in this caſe there is a diverſitte in our books, in 
che caſe of an obligation, 14. Edw. 4. 14. H. 9. 29. and other books, whether 
this is payable pꝛeſently oꝝ upon requeſt, and therefoze in a caſe ſo dubious it is not 
fic to make an ignorant Paior to judge another caſe, by the rule of this caſe being 
ſo dubious, and ſs doubtful, foz tf in this caſe it be not papable without a requeſt, 
then this is matter of fact, and not triavle belege him, nap the Statute of merca- 
toribus it ſelf appoints that the day be mentioned, and ſo both che Statutes vo 
mention, that there ought to be a day of payment appointed and fired in the Sta- 
tute, and then wherefoze ſhall we make conſtruction, that un implyed day will 
fo ſerve the turn; und in the Statute de mercatoribus che fm of-the writis ſec 
down, which doch erpꝛeſly mention a dap, and ſo J think the te is not aup beubt, 
but that if it were a Recogniſance apon the Statute of of 23. H. 8. fo; default of 
dap it ſhall be void : and lo in ou caſc, and ſo he ſaid the andita querela lies well. 


The argument of Juſtice Witch. 


| V Inch to the contrary, and becaufe the cliect of his argument was tothe 
lame purpoſe, with (hat of juſtice (ones, and of the Lord Hobert, Y 
will repoꝛt that but briefly ; and he ſaid, chat he helo this co be within the Patozs 
j arifoicrion, foz the purpoſe and the entent of this Statute is, to give ſecuritle to 
the Perchantereditoz, and fo} chat reaſon the day is not material; buc J will 3.00h 
iuſiſt upon two things veritatem facti, and conſiderationem legis, here is a govd 
contract, and fo that it oughe to be paid pꝛeſenily, and if there dad been no other 
matter vut this, that it had bren payable at a hay paſt this bed been good, fo) the 
miſtake of che Clark maſt not make any Dtacute to be void : but pet A-granc, if 
this were part of the jurildiction, this oaghc co be purſued peciſely as the law 
doth p:eſcribe, but a pettie addition 0z omiſſion, ſo that be not in point of ſubs 
Nance will uot hurt that: and this is not part ofthe jutſdietion, but it is to the 
DScacute accopding fo the intentions of the parties, aud the dap is on part dl their 
agreement ; but it hath been (aid, chat this had been idle, fo2 the Dtarure ſhall not 
be taken ſo to pap pyeſently, but J ſay the contrary, fo though he had nude his 
money in his hann, yerthe will not cruſt him but win have his leturitie, and pet 
J agree tothe difference be70ze, that there ovght to been time wrtain, and not 
10 
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to be p2oved after by averment; and hete when no tune is fixcd, this is papable ppe- 
lencly; but there alnecd to be a requeſt, then J hold it is out ot the Statute, 
and when Satutes are obſcure, they eught to be interpzeted accozoing to the rules 
or the common, Law, ann as to the caſc of au obligatiau, it is papoble pecſently, 
and we ought co intend that the Mato? takes notice, that this ought to be paid pꝛe· 
lently, foꝛ ignorance of the law is not luppoled of anp; beſides, if this Statute be 
abſolut ely void, then the partie is without remedy, and in ſach a cale we ought to 
b3 favourable in our expꝛeſſion: and ſu I conciude againlt the audita querela. 


The argument of the Lord chief 
Juſtice Hobert. 


Heu chief Iuſtice to the ſame intent: J hold that the Statute is good, 
and we ought to beware how we deſtrop aſſurances, except it be upon good 
and ſure gzounds: and it is a perilous caſe, to make an ignorant man ta loſe his 
right by a ſlip, and we ought to be the moze warie , becauſe this is foz Per- 
chaucs, and the Statute was made foz their ſecuriue, and by intendment they are 
men of forraigu implopment, and ſo have the leſs occaſion to know the Law, and 
theſe Statutes of traffick are to be cheriſbed and not be pared to the verie quick, and 
we all agree that every lubſtantial matter ought to be purſued, but not circumſtan⸗ 
ces, and then the queſtion is, whether this be ſubſtance oz circumſtance, and we 
alſo agreed that there ougheto be & time certafn when the money ſhall be paid, and 
that is either an actual time oz a legal time, and foz the material points, chat 
ought to be acknowledged befoze an officer, aud in theStatute of Acton Burnel 
this woꝛd Maio is in that, and no other pzincipal officer, and pet there is no doubt 
but that this map be taken befoze another, who is a pzincipal offfcer of a coppora- 
tion, though he be not a Maioꝛ. Dccondly, this ought to be allo befoze the Clark, 
Thirdly, it ought fo contain wozds obligatotie. Feurthlp, there ought to be a 
perſon bound. Fifthly, this ought to contain a ſumme, but it may be a doubt 
ik au action of debt will lie fo chat. DS-'xehly, it ought co be under the ſeal of the 
partie, Seventhly, it ought to be under che (cal of the King, Eigbelp, the 
tnrolmentis alſo neceſſarie, and this Statute is ſuch a remedp as the Common 
Law never gabe to the King bimſelf, ſo all aſſurances in this kind are ta be made 
to the Merchants, and certainly in our caſe the dap is not ſo material; but the 
time which the law will cake notice of, fo2 the ignorauce of che Patoz muſt not 
make any Statute vois, and J do not grant the caſe, that if this was to pay 10.1. 
after the death of S. P. this will not make that void, but if che Statute be to pay 
at ſeveral vapes, then then it is a quere in law, whcther it be papable till all the 
dayes of payment be paſt asof a bond; and foz the wiit, it is but to p2opoztion ouz 
actions accozding, and to do after this way, 02 manner ; and ſo upon the whole 
matter I conclude that the Statute is good, and that the audita querela doth not 
lie; and judgement per Curiam was commanded to be entered agaiuſt the Plantiff. 


The caſe of Giles Bray was mohed again in arreſt of judgement, and Hendon 
ſaid, chat the Plantiff had declared of a waſte made after the death of the (aid Ed- 
mund Bray the Grandfather, which was co his diſtaheritance gc. and the Jury did 
finde the oziginal leaſe and aſſignment, and they found that the waſte was made 


before ſuch a dap, which was befoze the death ol the Grandfather, and now he 


ſaid, that becauſe it is found generally, chat befoze the death of the Grandfather 
the waſte was made, and this was found p2eciſely, and it is not found pꝛeciſelp, 
that at the time of the waſte made he was cermoz in poſſeſſion, and that is not good, 
foz it map be that he made chat befoze the aſſignment, and then it is not puniſhable 


of waſte, and if che waſte was made in the life of rhe Grandfather, he ought to 
ave 
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have declated, foz otherwiſe it was wot immediately to his diſinheritance ; nay, Trin. »$ 
the Graudfather might have during dis life releaſed 02 confizmed to the Tenane, Jai C 7 
and lo habe determined the-waſte, and then he in reverſion ſhall not recober: he “ C. 
tothe tale where an Abbot declaresof the waſte againſt the leſſce of his pꝛedeceſſoꝛ, 

aud declares of waſte gencrally, this is not good, fo; if this was made in the time 

of his p2edeceiſo2, then he may not puniſh chat, and ſo-in ouz caſe, pcrchance the 
Grandfather had releaſed, and then he in reverſion not recover, but as ta te 
firſt exception the Court ſcemed, that becaufe the ﬀf ſbewed erpzellp that 

he was poſſeſled by vercue of the leaſe, and he being ſo poſſeſſed made walle, the 

finding ofthe jury all be agreeable to that: and ſo this exception wos ober ruled, 

and foz the other, the rule of the Court was, that whether this waſte was commic- 

ted in the time of the Grandfather, oz after his death, c>is waſte was to his diſin⸗ 

hericance, andthe Grandfather by his releaſe might not by any means difcharge 

that waſte, . foz he may not transfer that pꝛiwiledge, and lo the judgement was 


given foz the Plantiff. 


The reſidue of Trinity Term 
22. Jac. C. P. Anke, 74.” 


Nu the caſe of Sic Robert Napper and Sir Thomas Earſcfield, was moved 
again in which the Plantiff aſſigned the breach, becauſe that after Sir Tho- 
mas and his wife dip live aſunder, the land was not open noꝛ ſubjecc co viſtreſs 
of Sir Robert Napper, and upon the opening of this to the Court, the Court con- 
ceived that chis reut was granted to be paid immediately, and to diſtrain fo that, 
but alter ward s there is a clauſe, that it ſhall not begin in point of paymeut, ll Sir 
Thomas and his wife did live :ſunder, and then it ſhall be paid the firſt day which 
was limited after: and Crawley Serzeant ſaid, that the intent was, that it 
Gould begin pzeſencly, and chat it ſhould be ſubjcer to diſtreſs, and the teſoze to 
make that au entire covenant, is agatuft the very intentions of the parties, fo1 co- 
venants in nature are ſeveral, alſa if they ſhall be coliſtrued, otherwiſe che partie 
ſhall be without che remed» which was intended (S.) a diſtteſs, but the Lord Ho- 
bert and Winch were of opinion, that if Sir Thomas Earſefield had received his 
eſtate truly, that he had but a reverſion cxpeccant upok a term foz pears, aud then had 
made luch a grant and ſuch covenants, then in this cafe the covenant had not 
been bzoken, and then the meamng would be, that he Gould, not have any tent 
till he had one to gtant, but it doth not appear Here, and therefoge is a difference, 
and the covenant is bzokev, and Winch ſaid, that the intent was, chat the wife 
ſhall have that, fo2 her maintenance when they did live aſunder, ſo that then it ſhall 
be paid ta the uſe of bis wife, fo2 this was in cruſt fs2 her, and fo; that reaſon they 
ought to be ſeveral covenants of neceſſitie, for the Rate of the Mother of Sir Tho- 
mas Earsſield did not appeat in thoſe indentures, and then he ought to take that 
as it is at this time, and the appearing of that now is not material: and if any 
other conſtruction (hall be made, then the parties to th: indenturcs ſhall be defzams 
ed: Hutton ofthe ſame opinion, that they are ſeveral covenants in the intent and 
meaning of the parties, and they are of ſeveral aatures, fs2 the firſt covenant is 
in the affirmative, the ſecond is in the Negative, and the third is in the affirma- 
tive, and it is all one, as if the woꝛd covenanc had been to every clauſe in expꝛeſs 
wozds, fa; he did not ſay, that this ſbould be alwapes open, and lyable to viflreſs 
accozding to this eſtate, foʒ then it had been but one covenant, and it had been o- 
therwiſe, fo2 if no eſtate had appeared, he ſhall not be chargable in law, no2 per- 
chance he would not deal with him, and we ought not to coke notice of any thing, 
but that which is upon reco2d ; nay, bis own plea pꝛaves thet they are ſeveral ce- 
veravts, fo2 to the nega we covenant he pleads negatively, and to the other he 


pleads in the affurmative,and lo the very intent proves them to be leveralcovenan!s, 
any 
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and Hobert of the ſame opinion, that it ſhall be taken as a pꝛeſent gi ani to charge 
the pꝛeſent polleſſion, and ſo judgement was commanded to be entred foz the Plan. 


Entred Eaſter Term 18. Jac, C. P. Anke, gi 
+? 


T caſe of Goldingham and of Saunds, was new moved again by Ser jeant 
Winch, and he prayes a writ of ſeiſin againſt Saunds, and che doubt was, 
whether the firſt judgement being abſolute with a ceſlat executio was good, oz 
whether this ought to be conditional; and J conceive that in our books the te are 
choſe differences in this point, if the Tenant do vouch in a forrargy Countie, then 
without any moze the demandant ſhall have judgement againſt che Tenant pze- 
ſently: 17. Ed. 3. 30. 13. H,4. judgement 224. becauſe the demandant ſhall noc 
recover, but onely in the ſame Countie, and the reaſon is clear in Anne Bedding- 
fields caſe, becauſe the 02iginal map not extend to another Countie ; but if che 
voucher be in the ſame Countte, then in fome caſes it ſhall be ag aiuſt che vovchee, 
and in ſome calſes it ſhall be,agatuſt the Tenant, and if the vouchee will come and 
render Dower, then the judgement ſhall be conditional againſt hum gc. if he had 
in value, and if he had not, chen againſt the Texanc, and the other agoinſt che 
vouchte, and ſo is Dyer fo. 202. and Grayes caſe was a conditional judgement 
againſt che bouchee, and ſo is the cale 18. Ed. 3. fo. 56. out of which books I note 
that in (ome caſes, che vouchee ſhall have judge ment againſt him, and the judge 
ment in that cale ſhall be conditional, and ſo if the vouct ee make vefaule, then the 
judgement ſhall be conditional agami him 4. Ed. 3. 35. the old pꝛint: 2, H. 447. 
but if che caſe be, that the demandant is delayed in His execution by the vouchee, 
then he ſhall recover agaiuſt the Tenant, as if vouchee be in the wazd of the Ring 
Dyer 326. and ſo in the caſe of a Commonperſon, as is 17. Ed. 3. by the Repo 
ter, who alſorites a judgement given in the time of the ſame King, thoaghthe 
opinion ol the book is againſt that ; but then it bach been ſaid, that this is miſchie · 
vous, fo2 then the Tenant ſhall looſe his warranty: J anſwer no moze then when 
be is vouched in the ward of a Common perſon, and over this che Law doth pꝛo⸗ 
vide a teme die foz him, as the Act of H. 8. if the feme be evict of the Dower bp 
a title which is paramount. then the may have a ſcire facias againſt the Tenant, 
and if che vouchee had not aſſecs in this caſe, then the Tenant yall have execution 
agaiuſt them as they hap, and ſo is the judgement in Dyer 202. and there was a 
judgement in this Court 38, Eliz, Marie Aſhburnham bzought a writ of Dower 
againſt Skinner, who vouched the heir of the husband, as in this caſe, and they 
were at illue upon aſſets in the ſamg Countte, and the ſame judgement as here, and 
it was found by verdict foz the vouchee, and alter the judgeygrne aud befoze the 
voucher was determined, a writ of erz02 was bzought, and afffrmed, and our caſe 
here is as ſ10ug as this, and ſo I pap a writ of ſeiliu fo the vemandant. Serje- 
ant Hendon tothe contrary, the queſtion is, whether this ought to be a conditi- 
onal judgement, oz whether this may be abſolute with a ce let executio 'as 
the caſe was here, and J ſhall lap this foundation, that it is in the election of the 
feme when the heir is vouched in the ſame Countie, whether (be will have the ſame 
ageinſt the Tenant, 82 vouchee ; but fo2 che caſe of 17, Ed. 3. that is but a quere 
of the Repozter which J vo not value, foz the book it ſelf was otherwiſe, that 
it ought to be conditional, becauſe it is in the election of che ſeme to have that againſt 
either: and foz Dyer 202, there the queſtion is, whether the judgement ſhall be 
preſently oz tap and expect till the iſſue is cried between che vouchce and the Te» 
nant, but no queſtion whether this ſhall be conditional oz no: and the reaſon is, 
when he ts vouched in the ſame Countie if he had aſſets, then ſhe had not election, 
fo2 there it ſhall be onely againſt the vonchee, if that be found by verdict, oz cen. 
feſſal, and this is fo2 the benefit of the purchaſoz, and alſo to) the benefit of the de⸗ 
mandant : in Dower foz the warranty in the antiene time was the Common aſſys 
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tance of the realm; and foz that reaſon, if the judgement may be ag ainſt the heir oa 

it all never be again che Nurchaſoz, and alſo it is foz the benefic of the fenit, Jac C 5. 

who is demandant in Dower, fox if ſhe be indowed againſt the Tenant, and k- >< 

terwards ſhe be evicted· ſhe ſhall not have a ſcire facias, but if is was againſt the | 

heir, chen (he (hall have a ſcire facias to have in recompence : and ſo is 16. Ed, 

3+ Judgment 3. that it in Dower the heir is vouched and made default che judge» 

ment ſhall be againſt him”; ont of which J do conclude, that che judgement ought 

of neceſſitie to be conditional, fox by this the State of che feme, and of the Ce- . 28 nul 
nant is pꝛeſer ved, fo if the feme (hall have chat againſt the heir, then ſhe Tafts x 
her warranty in Law, and therefoze if the judgement at the firſt; may be abſolute, 
then you take awap all advantages om the feme aud the purchaſer; if it hap-rhac 
it (hall be again vouchee, and fo2 that reaſon it is not good, fo; it is unalterable, 
and it is a pzinciple in out Law, that the feme fall recover againſt the heir, it he 
be vouched in the lame Countie if he hap allecs, and not agaiuſt the Tenant 6: H. 
3. Dower 16. the demandant ſhall recover immediately again che vouchee, 
when he was vouched as heir, and ſo is 18. Ed, 3, recovery in value 16. et t. 
Ed. 3. vouch. 30. there the judgement was ag aiuſt the vauchee, though he hid no- 
thing by deſcent at the dap ok the writ purchaſed ;-+ there is a wric in the regiſter, 
which recites ſuch a reto very voucher and junge ment conditional, and ſo is the 34. 
H. 6. exp2eſly : and fo; that to ſay, that the jndgement map be abſolute, is to 
make all choſe books erzoneons, and ihe caſe of Dower differs fꝛom all veher caſ 
of vouchers ;. fo2 if land diſcend in tail, it is ſuffictent aſſets fo2 the feme to have 1 
Dower, becauſe the feme is dowable of them, fo? this ſafficeth ta ſay, that he had _ 
aſſets generally 7. Ed. 2, Dower 184. out of which TI conclude; that this vouch» 4 
er is not like to other vouchers, but this is onely to ſecure the eftace of the Purchas 
ſers; and then as to the pꝛeſident, N amwer firft, it was found there, that che 
vouchee had nothing: and allo. it was never debated, fog a borit ol errox was 
bought of that and nothing done, fo2 this was referred to Arbitrement, and ſo A 
pꝛay that no weit of ſeiſin may be awarded: and the Court ſemed to be of opinion, 
that the judgement map be conditional, chiefly Nobert and Iones vehemently; Dat 
now they ais becaule that jupgement is ouce given, they me not to reverſe: their 
an judgements, and to give anather judgemeut, and now it is as he had no 
aſſets,” but pet that doch not aide an etx oneous juogement given befoze; and there» 
Fo2e if tbe Ceuant will be reli bed, he ought to bring his wtit ol extoz, but it mas 
ſaid, that:{f this judgement was co be giveu again, this was as it MMoulo be, becauſe 
that is all due now as if he had not aſſets, and the judgement Roby'agit was 


Potter agai ſt Brown: Anfe, 10. | 82. % 14 de. 
Pg | | . Dan: 13. 1. 


Ow the caſe of Potter and Brown was moved agein, d Hendon: tgok (Go. fac. 637. £ C. 
1 V two exceptions as bekoze, firit fox default of averment; and ſecondlp, the Halt: 72 Ke 
woꝛds are not actionable, foz it was ad judgeq iu Lanes caſe, if one ſay of another „ 
that he is as ctrant a Thief igavp is in the Goal ok Warwiele, this is not good | 
without averment, that there are Thieves in Warwick Goal, ang here it ſhall be 
ſo, fo2 the law doth not ſuppdfe, ther there ate Thieves in England and veſives 
here in this caſe the ſubſeguent wozds do qualific the others koz che woꝛds under 
the ( fd2 ) ought to be of ſuch athmg as is Theft, and that is nut fo in aur cafes 
Serjeant Richatdſon to the toutraty: the laſt woꝛds do nat quakſle but rather ag® 
gra vate chem, for he gives a teaſon of bis ſpeach, and this taking is to be widers 
fosdwith a te lionious intent, fo the firſt wo2vg-do charge him eo be 8 Thief; and 
therefaze che lat dy02ds hall be intended, that be crook them with a fellanious intent, 
lo he dio nut only charge him in the general hut in particular; but the Court ge. 
Hoberc, Hutton, and Winch ſaid, that the Mlant ff fhall not have judgement; 
becauſe he kailes of averment,. foz he did not ſay expꝛeſip, that ue ts a Thief, but 
N as 
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82 BE Ward. Dower. 

Trin. 22. *Sarrant a Thicf as any is in England, and we are not to enquire after words, 

Fac.C, P. Arent they are plain, fox if one ſay he was in Witwick Goal te; ealing of a 

LARS, Hozſe adjudged not to be actionable, and we may not pꝛeſume, that there ave 
© »Thxiefes in England, ans ſo judgemenc was arreſted, * a 


Adams againſt Ward. 
+ 


an. 186. g. . F. Gf ; 
Nrra. Trin. 21. Tac. Rot. 1845. note that ic was ſaid, in an action upon the 


taſe between one Adams, and Ward an Atto mey, that whereas ane Hennings 
ſued Adams in an action of debt, and Adams retained Ward to be his Attoznep, 
and gabe him warrant to plead the general iſſue, aud Ward ſaffereo the judgement 
bp nihil dicit, that this was not aup cauſe of an action, except it was by Covin, 
and foz that if Adams had not laid in his declaration, that this was by Covin, he 
would nor have recovered, and at another day it was agreed, that che Covin was 
not traverſable by Plea, but only in evidence at the Bar. 


TED Cook againſt Cook in Dower. 


JN a writ of Dower between Cook and Cook they were at iſſue, and at the day 
19 ol niſi peius the Defendant pleaded, that the demanvant had entred, and wag 
mM. 445. HC. VI. fciſed, and pet is ſeiſed lince the laſt contrivance ge. Octabis Sancti Hillarii ultimo 
AS quo diecontinetur uſque ad hunc diem & c. viceſimum diem Februatiu which 
in verity was the day of che niſi prius, and it was demarred upon this lea fox two 
cauſes: che firſt was, becanſe he had not ſhewed chat the Tenant was diſſeiſey, 
fo: otherwiſe it all not abate the action, and to ſap that the vemandanc was ſeiſed 
was not lufficient, fo2 though this implies ſo much that the achet was dilleiſey, 
pet here it ought to be exp2eliy alledgev, but the Court ſpake nothing mo chis; but 
Winch thought this to bt very good accoding to Dyer 76. thcre'the entriets pleas 
devonlp, and pet good : but thepreſolved that the pleading of the continuance is 
_— fo) it is om one Cerm to another niſi prius. juſticiarit Veneriac, gc. 
and he ought to have preciſely ſhewed that: but che queſtion now was, whether the 
demandant ſhall have judgement co habe ſeiſin, 03 have apetite Cape only: and 
Iuſtice Hutton ſaid, that ic was adjudged in Sir Henry Browns caſe; that if a man 
| pleadev an inſuſfictent Plea alter che laſt continuance, there the Plantiff ſhall have 
3 judgement, as if the firſt iſſue had been tried fo2 bim: and fo2 this be cited the new 
a book of entrie and this may not be a judgement by default, fs2 they both 
Gallhave the lame judgement, as if the firſt iſſue hav 


s | 

XM\ 3. $541 +4. appeared, 2 
NV tern, 1 - 244 
_ . * been tried fo: him; and it was ſaid in this cale, chough the Defenvant did demur 
| #144) * 39 .% generallp, pet chis is very good. =» 
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The reſidue of Trinity Term in the 22. 

* year of King James. 

* 


. 
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Odſel an Attoznep, bzought an action upon the cafe fo wd, and he laid 

in his declaration, that the Defendant ſpoke thoſe wozds among other. 
Maſter Sodſel is a knave, fo he fozged falle detos l which he was'impziloned at 
York, and ſhould have loſt his ears, and che jury found only theſe wozvs, /God- 
ſel is a loꝛger of writings, anddeſerves to loſe dis rars, and Hciidon mot in 
arzef of jubgement,. that the wozds which are found are not che 'wozds- inthe de. 
claration, foz the woꝛds were there that he fozged deeds, and it is only founv to 


de writings, and it was adjudged in this Court, between Brown and Ellis, = 
0} 


Sir George Treurbard Vetſ. 91 
Peter Horkins, 8 


koꝛ ſaping an Aitoꝛnty bad fozged writings, no Action will lie, foz they ate too Trig. 2 2. 
genctal, and beſides it deth not at all appertain co him to mate writings, and ſo Fac, C. J. 
toz Nowels Caſe, he is Cooped up fo; 'fozging of writings, and it was ad judged < 

not to be arrionavie, and ſo fo ſap he is 4 fozger of writings, by which he had coz» 

ned fathcrieſs Children, che wozds are not actionable, becauſe he did not ſay 

D:eds, and upon this mot ion and realon che judgement in this cale was arreſted. 


This calc is Entred Hillarie the 21. 
Fac. Roll. 550, 


Sir George Trenchard againſt Peter Hoskins 


fa 4 | 
Renchard bzought an Action of Covenant againſt Peter Hoskins, and detla - 2 A0. # b -250 / 
red upan an indenture bearing date the 19th. of September 44. of Eliz. 95H. 62.08.88. 
made between John Hoskins father of che Deftudaut, and the Defendant on tie 
one patt, and the Plant ifl on the other parte, vy which they bargained and ſold certain 
lands to che Þlant'ffin Hammond which indenture rehearſcth, that King Henry 
the eight was ſciled of this land in his demeaſne, as of fce in the right of his Crown, 
om him conveyed that to Ed. 6. who in the 7. year of bis Raign by his letters 
patents bearing date at Weſtminſter, he granted that to one Fitz Wilffams, & to 
Hilton in tee, as by his let ers patenis map apptar, ⁊ they being ſo ſetſed by inden- 
ture which boze date c bargained and ſold that to Henry Hoskins and to Proud, q 
alſo tetited that Proud rcl:aſech to the ſaid Hoskins all his right, as by the ſaid 
releaſe may appear : and conveped that to John bp diſtent: and ſo the ſaid Iohn 
being ſerſed he and his ſon Peter made this conveyance tothe Plantiff upon a good 
conſiveration, in which they vid covenant with the Plantiff in this manner, aud 
the (aid lohn and Peter fo them and there heirs do Coveuant and grant to, and 
with the Plantiff gc. that they the ſaid Peter and lohn Hoskins accowing to the 
true meaning of the ſaid indenture, were ſeiled of a good eſtate in fee imple, 
and that the ſatd John and Peter oz one of them, have good Authoritie to (ell that 
acco:ding to the intent of the ſaid indenture, and that there was no rcverſſon, oz 
remainder in the King bp any Act oz Acts thing oz things, done by him oz them: 
aud the Plantiff laid che breach that neither lohn noz Pater had a lawful power to 
lell, the Dekendant pleaded that Tohn had a good power to ſell that, accozding 
to the latent ofthe ſaid indenture, notwithſtanding any Are oz Acts made by him 
oz his fa her, 02 by any claiming under them, and upon that the Plantiff demur- 
red; and the cale was new argued by the Court, and Tones luſtice began, and 
ſatd that bis opinton was, that the Plantiff (hall be barrcd, the caſe being upon 
couſtruction of covenants:and the ſole queſtions, whether thry zre ſeveral covenants, 
oz only one covenant, and J helo that they are all one covenant, andthoſe wozds 
fo2 any Act oz Acis do relate to the two other pyecedent ſentences, and ſo it is all 
but one covenant, though this ſtand upon ſeveral parts, foz if theſe wozds were 
placed tu the foze-fzont there had been no queſtiou, but chat this had been but one 
covenant, and th's made no difference when it is ſec befoze, and when it is ſit af- 
tet, and the repeating of that had been coutalogie, fo2 if I covenant J will build 
a houſe at Dale, Sale, and a vale of Brick, here Brick ſhall refer to them all, 
becauſe i: is tied in one entire ſentence and covenant ; and fo if J covenant with 
you, that J will goe with pou to Canterbury, to Salisbury, and Coventrie here 
the woꝛd goes relates to all 3. as in the caſe of Sir Henry Finch, the rent was 
granted out of the Manno of Eaſtwel, and not of the Peſſuage lands, and Te» 
uements lying and being in the Parish of Eaſtwel, oz elſe where in the ſame Caun⸗ 
tie belonging thereto, and reſolved chat — which is not parcel of the Manno is 
22 not 
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not charged with the rent, becauſe it is all but one ſentence and one grant; and 
cited the caſe of Althams caſe, and Hickmots caſe, where ſpecial wozds will qua- 
life general wozps, where they are all in one ſentence, and ſo J conceive they are 
but oue covenant, eſpecially in the intents of the parties, and upon che int euts of 
all the parties of che deed, toz when a deed is doubtful in conſtruction, che mean» 
iug mull be gathered fzom all the parties of that; but pet that is tied with two 
cautions, that it be not againſt any thing expyeſled by the ſaid indenture; but only 
in cale where it is doubtful, ſo Cheineys caſe and. Baldewins caſe, a habendum 
will zeſtrop an implied-pzemiſſes, but not an exp2eſſed; and ſs in Nokes caſe , an 
expꝛels particular covenant qualifies che generalty ot the implyed covenant ; like 
to the cale wbich was 32. Eliz. in che Courc of' Wards , between Carter and 
Ringſtead, where Carter was ſeiſed of lands in Odibam, and of the Mannoz 
of Stoy, and there covenanced, that he would Levie a fine to his ſon-of all bis lands 
in Odiham in tail, and fo2 the Mannot of Stoyes, that ſhould be to the uſe of his 
wife, now theſe ſubſequent wozds drew that out of the tail, accozding to the in- 
tent of the parties, and ſo in our caſe; and J alſo take an exception to the form of 
the declartion, fox he convepes that to Fitz Williams, and to Proud, and Hoskins 
by che name of all his lands and Tenemencs which were in the cenure of Anne Par- 
ker, and did not aver that theſe lands fox which the Covenant was made, were 
in her hauds ; aud foz that it is not good, and foz cheſe reaſons A conceive the 
Plantiff chall be barced. 


The argument of Hutton Juſtice. 


Utton to the contrary, J hold that thep are 3. ſeveral Covenants ; and pet 

I agree the caſes afoze cited, and the reaſon is, they are all included in one 
ſentence, foz it is the care of the Purchaſoꝛ, that he had an owner of the land be- 
foe he purchaſe, fo2 that which is the g2ound of aſſurances, that he is ſeiſed in fee, 
and hereafcexthat the Covents that this is fzee f:om incumberances made bp him, 
and that he had good title to alien which ſtrikes at the very root of aſſurances, and 
my firſt reaſon is, becauſe here are ſeveral parties, and they coveuant that one of 
them is ſeiſed of a good eſtace, and that they oz one of them bad power to alien that, 
fo? it may not ſtand with the intents of the indentures, to bup of him who had no 
title, and might not ſell, and alſo the laſt Covenant is meerly in thenegacive, that 
they have made no Act o; Acts by which the reverſion (hall be in the Ring; and 
that is all one, as if the woꝛd Covenant had been added in every clauſe of che ſcn- 
tence, and Covenants in law may be qualified by expzeſs Covenants, but it a man 
made a leaſe foz pears upon condition to pap 20. I. in this caſe an entrie by che law 
is implyed foz default of payment; but pet if it added that, if it be behinde he 
map enter and recain till he is ſatisfied of the 20. l. now in this caſe this had taken 
away the implyed Covenant and condition, but every expzeſs Covenant muſt be 
taken moſt beneficially fo2 the Covenantee, and in Nokes caſe it is ſaid, that an 
expꝛels Covenant controuls an implied one, but he may uſe either of chem at his 
pleaſure and election: and J grant Henry Finches caſe to be good law, foz there 
is not any clauſe 62 ſentence till after the Alibie ; but yet in Dyer 207. they are 
diſtince ſentences, and ſhall receive ſeveral conſtructions, and ſo here the matter 
being ſeveral they hall receive divers conſtructions, and he Covenanted that he 
was ſeiſed in fee, and that he had power to alien that, and this was co encourage 
the Purchaſers : and fo2 the fozm be needs not aver, that this was in the hands 
of Anne Parker, fo} he hadconfefſed that in the bar, that he came lawfully to that, 
and beſides the Covenant is bzoken, though he never was ſeiſed, and ſo J conceive 


Wind to the lame intent, it is true ik it had been all but one Covenant, 2 
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Covenants, like to the eaſe of Sir Robert Napper lately adjudged; alſo the TER S 6 


two Covenants axe in the affirmacive, and the other in the Negative, aud fo that 
they ought to be anſwered with ſeveralpleas, and theſe kinve of aſſarances are 5 Anſle 74.97. 


Common aſſurances, and cherefo2e they ought to be interpreted fadourably oz the 
Purchaſers, and Iohn was not becetbed in theſe Covenants, foz they brought 
down upon the deed an eſtate in fee, and it is alſo agreed if the wozd Covenant and 
graut hav been divers times added to the ſeveral clauſes, then they had been lebe 
ral Covenants; and now it is all one wozd, and made thoſe co be ſeveral Cove⸗ 
nants z aud wozds of relation never will controul that whith ts certainly put down 
br foze; aud ſo he concluded in this caſe the Plantiff ſhall have judgement to re- 
cover. 
Hobert chief Tuſtice to the contrary, every deed ought to be conſtrued accoꝛding 
to the intention of the parties, and the intents ought to be adjudged of the ſevetal 
parts of the deed, as a general iſſue out of the evidence, and intent ought co be 
picked out of every part, and not out of one Moto only: and here Peter jopned 
| with his father to ſtrengthen the aſſurance, and Iohn had not only his own eſtace, 
but the eſtate of Proud; and it is plain he never meant to intangle himſelf with 
other Lonvepances, then thoſe which he and Proud had made, and J hold thts ta 
be no indepent ent Covenant, and it is all bound with one clauſe (S I foz any Ace oz 
Acts made hy them gc. and it is confeſſed if cheſe waꝛds had been placed in the fo2e» 
f:onc, that then they ſhould relate to all, and it is as clear as if they were: and 
the firſt reſon is, tha: the intent appears onlp to undertake foz himſelf, becauſe 
be ſhould but have part of che land, and foz that he was to warrant his evidence, 
and to that end he was to deliver to him his title ac large in the ſaid indenture 7 and 
here be had made the Plantiff pꝛisie co every ſeveral conveyance of that to tnfozm 1 
the Purchaſer of it: and will pou alſo intangle him with a covenant, you might - *'1\ N 
have taken notice of his title; and it appears to be the verp intents of the parties, 
that von ſhould take notice ot the title, and iufoʒm pour ſelves coneerning the ſame. 
Occonolp, this is a ſentence which map be taken both wapes: and J ſay it is a- 
greed that if it had begun with theſe wozvs notwithſtanding any Act oz Acts xc. 
that then it ſhall be all conſtrued by this, and I ne der ſaw anp difference : I grant 
they are ſeveral Covenants in point of fact, but not in point of obligation, foz 
there are not ſeveral wozds of binding; nay J ſay if he had releaſed this laſt he hay 
releaſed all, but it hath been laid, that one is in the negative, and the other is in 
the affirmative : but J do not value that; and it hath been ſaid, chat this is the 
Common allurance of che Realm, and ik other conflruction ſhall be made, then no 
man ſhall be ſure of his own, we had given him leave co ſay that no reverſion no 
remainder is in the Ring by any Act by hun made, and the King map not have any 
reverlion, and he ſeiſed in fee, alſo this claule Rauding indifferent, whether this 
(all be referred to all oz not, and then the queſt ion is, hom the Coutt will ad jud ge 
ofthat, fo2 my part I take it that this map ſtand with che intent of all the parties 
of the deed; but take that as pou take it, that this deſtʒoyes all, fo} if he is abſolute⸗ 
lp ſeiſed in fee, what matter is where the re verſion is, and pet if the reverſion was 
in the Cꝛown, and not by his Act you confels that map Rot charge bim, which is 
expꝛelly againſt the firſt Covenant, if this be diſtince by it ſelf, but take that in- 
differently, and all the parties will tand together: Nappers cafe hath no affinity 
with this, foz queſtionleſs there were ſeveral Covenants, fo? in that indenture it 
did not appear what eſtate Sic Thomas Eearſfield had, and for chat reaſon nothing 
might be collected out of that, but he had a pzeſent eſtate; but in our caſe all is con» 
tained in the bodie of the indenture, and Nokes caſe is a (tzong caſe, and ſtronger 
then the caſe at che bar is, tog thereupon conſttuccion of all che parties of the 
deevs, the ſpecial warrancie controuls the general warranty: and the reaſon is 
no man will take anexpyeſs ſpecial warranty when the intent is, that he ſhall habe a 
general warraniy:@ there was a cale lately ajuoged between the Earl of Clanrickard 
any 
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n. 7 Trin. 22. and bis wife againſt the Counteſs of Leiceſter, where the Lady pleaded that be 
„ Jac.C.P. was Tenant in Dower, where iu veritie ſhe ban the reveſion in fee expectauc upon 
Full. 43. 1 Term fox life, and they conyepep all the eftate the Lady had in Dower; and 
. h hn. 2 then they covenauted, that they wauld.convey all t heir eſtate to the & od ot Leiceſter 
and his Leirs, during the life ee and then Covenanted that they wouly 
convey all chcic eſtate co the Earl of Leiceſter and his heits fo ever tu the afoꝑeſaid 
land: an? it was reſolved, that though ſuch Covenant will raiſe an uſe to the 
partie who ought to have that, and ſe the reverſion will peſs if there had been no 
moze wozds : nom it was but during che lte of the Lady fo2 that. third part, fo2 
the Covenant was but to Nrengthen an eſlate, ans not to conv. y it, and ſo he con- 
cluded that the Plantiff ſhould be bard, and after it was laid by che Court, that 
this cale was not of weight to be bzouctht into the Exchequer Chamber, and thete- 
foze the Court adviſed chat the parties would agrec ; quere, fo? the reſidue in the 
Exchequer Chamber concerning that. 


Entred Hill: 18. Fac the caſe 
of Comendams. 


Richard Woodley againſt the Biſhop of 
Exeter, and Mannering. 


: Ichard Woodley bzought a quare Impedit agataſt the Biſhop of Exeter, and 
bro 9 2 09 R Mannering who was Parſon of the ſatv Church, and he declared that Archur 
As 7 142 Baſſet was ſeiſen of an acre of land, to which the ſaid Advowſon was appendant 

70 5 iu his demeaſne as of fee, and that he the 13. Octobris 13. Eliz. granted the next 
ad vowſon to one William Man wood, who was then mcumbent in the ſaid 
Church, who by his will 20. November made one Harcourt his execuco} and dicd, 
by whole death che Church ve came void, the which was che firſt and the next avoy. 
dance after the grant, and Harcourt pꝛeſeuied Cardon, and that the ſaid Arthur 
Baſſet ſo being ſeiſed in fee 18. ORobris 17. Eliz. by his will ia writing veviſcd 
to lohn Baſſet his ſon the firſt and next avopt a ice of the Church afozeſaid, which 
firſt and next avoydance hapned after the death of the ſaid Arthur Baſſet, and that the 
ſaid Iohn Baſſet was poſſcſſed of the ſaid next avopdance, and the ſaid Chardon 
being incumbent 29. of September 37. Eliz. be was elected Biſhop of Down in 
Ireland, and he being ſo Elect, the Queen by her letters 37. of her Raign confi 
dering the ſmalneſs ofche ſaid Biſhop)ick ; that it was not able t3 majutain him 
in his epiſcopal dignitie, ex gratia (ua ſpeciali conceſlit Lycenſavit et poteſtatem 
dedit to the laid Chardon Biſhop elect, that he with the ſaid Biſhoprick the retto- 
rpof Tedbome in comendum ad huc recepire et fructus de &c. in uſus ſuos 
convertere diſponere et applicare valeat et poſſit, habendum that in Comendam 
fo2 6. pears, and within the 6. years he was conſecrated, and after the Term of 
the 6- pears the Church became void, per legis Anglie, and that the Qucen by her 
prerogacive pzelented one Bee who was admitted, inſtituted aud inducted, and the 
Jlantiff can veped fom Iohn Baſſet his title by his grant of the next avopdance, 
and ſhe wed that the ſaid Church became void by the death of Gee, and that the va- 
cation bp the death of Gee is the next avoydance after the death of Arthur Baſſet, 
by reaſon whereof the Plantiff pzeſented, and was diſturbed, and upon his de cla, 
ration Edwards the patzon demurred,and the Biſhop claimed nothing but as 02vi- 
nary, and Manering pleaded and confeſſed the ſeiſin of Arthur Baſſet, and the 
graut to Manwood, and the pꝛeſentation by Harcourt of Chardon, and the de» 
vile to Iohn Baſſer, but he ſhewed that after the death of Arthur Baſſet the Acre 


to which the adbowſou is appendant, deſcended to Thomas Baſlct as c. aud he 
bcing 
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being lo ſeiſed the Church became void by the death of Chardon, who had the next Trin 

avoydance after the death of Arthur Baſſet, and that this remained void, by 2. „ 22. 
pears after his veath, by which the Queen pꝛeſented by Lapſe the ſaid Gee, who Jac, C. S 
was admitted gc. and Thomas Baſſet conveyed that to Edwards, and that betame 

void by the death ot Gee, and that he preſented che ſaid Mannering gt. abſque 

hoc quod prædicta vacatio Eccleſiæ prædictæ poſt Mortem de Gee was the firſt 

and next avopdauce after the death of Arthur Ballet, as the Plantiff had alleadged, 

and upon this bar the Plantiff demurred : and it was argued by the Cotncelof 

both ſidcs on ſeveral dapes, and in Michaclmas Term enſuing, it was argued by 

the Court, but becauſe that Harvey was newly made Juſtice, he did not argue the 

caſe ; but Juſtice Hutton began, 


The argument of Juſtice Hutton. 


Nd Iuſtice Hutton after a recital of the caſe ſaid, that his opinion was, that 
the Plantiff ſhould be barred, and in the firſt place it is to be conſivered whe- 
ther the King had anp title at all to pꝛeſent by the Creation of Chardon to be Bis 
ſhop. Secoudly, admit that he had title whether he had dilpenſed wich that, and 
by bis diſpenſation be had ſatisfied his pzerogative. Thirdly, admit that the Ring 
bad title, and that this was not ſatiſũed with the Commendam, whether the grantee 
had loſt his turn; vnd as to the firſt point it ought to be agreed, that when a pat ſon 
is made a Biſhop, that he is di charged of the Church by che Common Law, and 
ſo is the 4 Edw. 3. 5. and Dyer 159, petit. Broo. 116, and this is an aboy- 
dance by Ceſſion, and fo} auy thing that J ſee in our — 5 Ring had not aup 
title co pzeſent, except that he himlelt was pati on, but becauſe that did not happen 
fully in queſtion here : J will not deliber apy opinion: but J will ſap what our 
anticnt books do lap 41. Edw. 35, adjudged that the Ring ſhall not pꝛeſe nt co a 
pꝛebendary where the pzebend was made Biſhop, aud the titte which the Ling vad 
to piſent, was by reaſon that the tcmporalicies.of the Piſhopzick , of which he 
was pzebend was in his hands, and ſce the 7. H. 4. 25. a good caſe 11. H. 4. 37. 
Dyer 228. and fo; Brooks pr,ſeutacion 61, that is hut the xe pont of the Chancel- 
log, who hab that in pꝛe ſentation; but ou Common Law doch not wat tant any 
ſuch thing, aud then to2 che ſecond point, whether the King had diſpenced with 
his pzerogativg ; and in the firſt place we axe ta know that thels Commendams were 
at the firſt, but to ſet the cure (ervey, and by the optuion of Pollard, the ozdinarp 
is to (ee the cure ſerved, though that be charged with ſuch rents, that noue would 
have it, and foz that Commendams were at the firſt good, but yow if the Kinghad 
title, then that began per the conſccration, otherwiſe he ſhall never have it: and 
fois 41. Edw. 3- 3. If conſecration doth not give that he (hall never have it: 
and hereby bis grant to bold that in Cemmeudam he had diſpenced with this pꝛero- 
gatwe, and if this had been granted to him foz bis life none will deny, but that 
he haddiſpenced with his pre20gacive; and ſhall never take advantage of that again 
afterwards, and no moꝛe iu this caſe, log he is incumbent ts all intents and puys 
poſes, foz Fitz N B. 36. he may have a Spoliation, and yet in this caſe he is par. : 
ſon and Biſhop, and now that the King may dilyence wih that it is not to be doub- 
ted; and J will compare that with che like caſes A. 6. EN N. Dyer 252, where 
the King granted che Cuſtody of the land, and heir of hes Teyant if he died his 
heic being within age, and this grant was to Cantrel, and it was agreed tobe 
good, and {lardſh'p is as Ropal an antieut perrogative as any appercains to the 
-Czown-: and 3. H. 6. title grant 61. the King map grant the temporalities of the 
'Biopick befoze it is void, which in my opinion is Coſen German to our cale : 
out of which book J conclude the King may piſpeuce, and by che diſpenſation he 
is full parſon, and this is fox his life, foꝛ the King may not mae him incumbent, 
except it be fo} lite, like to the cafe of Dyer fo. 52. where the patron aud the ondi⸗ 
uary 
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nary made a confirmation. ol a leaſe fo} part of the time which was made by the pars 
ſon, and agreed chat this ſhall ſtretch to che whole time, and no better caſe map be 
pu: then the caſe of Packhurſt, in Dyer 22. 8. where Packhurſt was fncumbeur 
of the Church ok Cleave and was made Biſhop of Norwich, but befsze be was 
created Biſhop, he had a diſpenſation fzxom rhe Arch*Biſhop to retain that in Com- 
mendam foz 3. years, notwithtauving bis advancement ; and he reſigned du ing 
the 3. pears and iſſue there taken upon the reſiguation ; and this cale pꝛoves all 
the partes of ou caſe, firſt that the King map dilpence, and chat by his diſpenſa- 
tion he is compleat perſon to reſign: and ik he do reſigne during the'pears, the 
Ring ſhall not have the pzerogative to pꝛeſent again, foz that was ſatisfied with 
the diſpenſation : and alſo when the Ring came to his pꝛerogative by lubjects 
means, he ought to take that as it falls, foz otherwiſe he loſes that quite, vide 
Baftervils caſe Coo. 7. and another reaſon ie, if it be not ſatisfied, then the Ring 
ſhall have another which is miſchie vous, and this being a new caſe ſuch pꝛeſident 
is not to have mote favour then the neceſſicie ofthe Law will require : and (o 
opinion is, that it is all one as if it had fo; life : and there is a good cate 9. Ed. 3. 
20. where the King had 2. pteſentments, vide the caſe ; but it was upon another 
reaſon, but the caſe of 21. H.7. 8. Frowike : where the grantee of the ntxt a- 
vopdance had judgement to recover, and the incumbent refigned, (s that it is the 
ſecond pꝛeſentment, pet the Plantiff all have the effect of bis judgement, and he 
had a writ to the Biſhop ; quere the application, ſoꝛ J did not well heare that, but 
in our caſe, if the pꝛerogative of the King was not ſatisfied ; pet it ought co oppear 
that when he pzeſcuted Gee, he had no title, but that was an uſurpation : and it 
the King was not ſatisfied, then the Plantiff Mall not have judgemeve, fo2 then 
Gee was an uſurper : and upon that declaration the Plantiff ſhall be barred ; but 
now koꝛ the laſt pomt, admit that the King was ſatisfied of his pzerogetive by his 
pꝛeſentation of Gee, whcther the Plantiff had loſt his ccurſe,& I think he had, x in 
the firſt place the woꝛds of the deviſe are the firſt, # the next avsydance which ſhall 
hap afcer the death of Athur Baſſet, now it hath been objected, that the Ring had the 
by bis prerogative,anv cherefoze he ſhall have the ſecond, & J think in this caſe 
Brook pꝛeſentation 52. is a hong caſe, where a pzeſentation was granted to one, 
and after co avothcr, when che firſt is vo'd, and ruled chat the ſecond grantee ſhall 
not have the ſecond, and ſo Dyer 35. it ought to be taken accozding to the wozds, 
fo: otherwiſe he ſhall not have any, foꝛ modus et Conventio uniant Legem, . and 
the caſe of quare Impedit 15 2. po ves ſomething to this purpoſe, fo; a man had 
4. advowſons, and granted the next wlichſhould hap of them to J. 8. and he vicd, 
and the heir aſſigned the wife fo) her Dower one Manno; to which the advowſon 
was appendant, which firſt became void, and ruled that the Grantee fhall not 
have that againſt the feme, and then fe was moved by Thorpe, that he (hail have 
the ſecond, but Shard ſad certainly never, which pꝛoves that, ik the turn of the 
Grantee was taken fzom him by the indowment of che feme he had loſt that fo? e- 
ver: the like caſe is the 15. H. 7. 7. 14. H. 7. 22. moved by Mordant, that the 
Grantee of the third ſhall have che fourth, when the wife is indowed of che third, 
which cale is ought to pzove a caſe, which without queſtionis not law, and that 
is that the Ring being Gardtan of the Grantee of che next abopdance, and he grant 
that, in this caſe the betr ſhall have that at his full age, which without queſtion is 
now law, fo2 by the ſame reaſon his courſe may be che 20, but there ate two tules 
fzomthis, whichſeem co czoſs this op nion: one rule is that the woꝛds of the gran- 
toꝛ hall be taken moſt ſtꝛong againft himſelf, and the other that the Grantoz ſhall 
not be received toavoid his own grant, as it is ſaid in Davenports caſe Coo. 8. 
but yet theſerules are to be intended where the wozds are compleat, fo as the caſe 
is the 13. Ed. 3. Grant 65. that where the husband and his wife are joynt Tenants 
fo2 life, and he in teberſion grant the lands only which the hus bald held, in this 
caſe nothing paſſeth, fo2the reverſion was expectant upon a lcaſe which the hus- 
band and wife held: nay, J will cite one caſe, where a man by his own Ace ſhall 
* avoid 
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avoid his own grant: in a quare [mpedit El mes againſt Taylor, where a man Trin. 22 
was leileo ofthe Manno, to which ihe ad vow ſon was appendant, and he granted 7 p — 
the third next avopdance, aud after againſt his own grant he uſurped, and it was $9 —EY 
adjudged, that by this uſurpation he had gained the advowſon, to be appentant to 

his Mannoz again, and that the Grautee had loſt his courſe, aud ſo the caſe in Dy- 

er 283. where the Church was void, and the patron granted the next avoidance 

tunc vacant. ta another, and this pio hac unica vice tantum: and there reſolved, 

that the grant was not good, aud that it ſhould not extend to avother: aud ſo in 

our caſe it ſhall not extend to a ſecond: another reaſon is, if the King had a pꝛe⸗ 

rogative he is bound, and cverp derivative eſtate under him; fo2 he ſhall not be 

in better caſe, chen the grantee, fo2 he was bound bp the law of the land: and 

fo) that it is equitie. and it is Juſtice that the eſtate of the g2antee (hould be bound, 

and ſo in this caſe, like co the caſe in Plowden 207. and Dyer 231, where by Act 

of Parliament the poſſeſſions of an Abbot were bound, now if afterwards the Abbot < 
made a leaſe fo; pears, 02 granted che next avopdance, and then after they came ta 

the King, be ſhall avoid che grant, foz the tatereſt of che Gzantoz was bound by 

Act of Parliament, and (ee the caſe of the unwerſitie of Oxford Coo. 10. where 

a man befoze he was arecuſanc convict, he granted the next avopdance, and after 

be became a recuſaat convict, and then the Church became void, now the grantee 

ſhall not pꝛeſent, foz his intereſt was bound by Act of Parliament, and ſo he muſt 

take it, and here it behoves him to take that, as it is bound with the pzerogative 

of the King: and ſo upon all the matter he hath loſt his title, and he concluded 

that the Plantiff ſhall be barred, 


The argument of Juſtice Winch. a 


inch Iuſtice of the ſame opinion, but becauſe his argument was much to 

the purpoſe of that with Hutton, andthe Lozd Hobert; therefoze I will 

not Repo1t that verbatim; and Winch (aid, J will ſpeak to the laſt paint which 
was moved by my bzother Hutton, and J holo chat where he ha» the fitft granted 
to him, now he ſhall have none at all, fo2 it is punctually expꝛeſſed that he ſhall ha ve 
the firſt, and that ſhall not extend to the next which may be granted: but J grand 
if two coparcenershad an advowſon, aad the eldeſt pzeſented, and then ſhe gran- 
ted the next avoydance, that in this caſe the grantee all h1be the next which may 
be granted, and the reaſon is, becauſe ſhe may not diſpoſe of che eſtate of another; 
but if in thts cale the courſe be evict, by titie Paramount of che Ring, then the 
grantee had loft that, and he cited che caſe of Brook pyeſentation 52. and Gilbie 
aud luxtons caſe, which was directly a»juIged with the ceſe of Brook, in which 
he was in couacel as he laid: and he ſad that the book of 15, H. 7. is not to be 
relied upon foꝛ Law : and he cited, quare Jinpedir 154. and ſaid, that che Ring 
in this caſe ſh ul not have the pꝛeſentation ag uiaſt the veviſee, foꝛ he had a title ſet- 
led befoze the tile of the Ring, koꝛ though the pzerogative of the King is moze an- 
tient, pet his title is ſubſequent, and he cited divers caſes, where the title of the 
C4bject was befoꝛe the title of the K ng, and ſo the caſe ofthe 15. H. 7. was ad- 
judged, that he may not out the grantee ok the next avopdance, and J think there 
is mich difkerence between a patzon of imheritance, aud he who had oulp a turn to 
pꝛeſent, fo there if che prerogacive ſhall hold place, he had loft all the fruite of his 
title, and he laid our antient books are, that the Ring ſhall not have any P2erogas 
tive, except he himſelf be patzon, but admit he had, chen he had viſpenced with 
that, fo: the Commendam may not be fo pears; and che Commendam did not 
make any alteration ; but only a diſpenſation, and the caſe in Dyer ſhews that 
he remained pat ſon to reſign, and (hews plaihly that che Ring had loſt it: true it 
is there are ſome few pꝛecedents of theſe Commendams : but there are none in our 
books, an» fo2 the aſſumption of the —— it is all one with England, foꝛ 
the 
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Trin. 22, {he 17. Ed. the third, che Biſpopzicks aze donatives, and Fitz N. B. 169. 14. 


Jac. C. P. 
. 


Ed. 3. 26. Plowden 44. and the books are the Common Law that we have, and 
he ſhewed (ome pꝛecedents of thele Commendams to the Court, and ſhewed the 
caſe ot the Earl of Kildare, where the incambent had a Church with cure in Eng- 
land, 7nd an other in Ireland, and void fo? the Pluralttie; and 16. Eliz. Thorn- 
Borrow Parſonage was void, when the incumbent was made Biſhop of Ireland, 
and Bancroſts caſe who was Dean in Ireland, and then was made Biſhop of 
London, and it wa holden, his Deanrp was void, and 4. lac. Dod was made 
Biſhop of N. and the Chance Illo here in the right of the King pꝛeſeuted co the li⸗ 
ving : and if a beneficev man do take a Biſhopuek, by the very taking of chat his 
benefice is void, by the conſecration clearly by the Lawes of the land, foz they are 
two incomuatible benefices, and map not by any means ſtand together, and ſs ups 
ou the whole matter, in regard that bythe ellumption of the Bilhopzick, the bene- 
fice was void by the very conſecration, and if the King had anp title, this was 
fatisfied by his Licence, and diſpenſation to hold that in Commendam, and ſo he 
held the Plantiff ſhall be barred. 


The argument ofthe Lord chief 
Juſtice Hobert. 


Obert chief Iuſtice ofthe ſame opinion, and after a Brief Recital of the caſe, 

aid that his opinion was, that the Plaatiff (hall be barred, upon the molt of 
his caſe (S.) admitting that Clardon did live above the 6. pcars, ſo that che Ring 
did pꝛeſent Gee in point of pzerocative, pet the Plantiff had not title upon the 
moſt of his matter, much leſs upon the vitiou neſs of vis pleading, and firſt we are 
to deal, with the avoidance of benefices, with their compatibles, and then with the 
Commendams of che King: and firſt J bold if a bencficed man take a Biſhopzick 
be hath clearly loſt his benefice by his conſecration, by the lawes of the Land, fo 
they are two incompatible benefices, and they m p not ſtand together, but in this 
we muſt diſtinguiſh, in his manner, firſt a benefice may be void by ſubozdination, 
as where one is made Biſhopof the ſame Dioceſs in which his Parſonage is, & this 
is the very reaſon of Dyer 158. and 8. Ed. 3. 9. where a Pꝛebend of the ſame 
Church is made a Dean, but otherwiſe if be be made Dean of another Church, 
aud ſo my opinion is, if a Biſhop be made an Arch-Biſhop of the lame pꝛovince, 
where his Bilhopzick is; nay, it there is Parſou and Utcar of the lame Pariſh 
with cure, and the Uicar accept the Parſonage, the Uicaridge is void, fo the Ui⸗ 
caridge was derived out of che Parſorage, & our books ſap, it was along time befo2e 
they woulo give the Uicar auy eſtate, and the reaſon was, becauſe here was a 
Copporation erected without Lawful Authoritie, chiefly by the o2vinary with the 
conſent of the Patzon : and this caſe hath not his fellow in the Law, and it is de 
novo that it is made, foz abnitio non ſuit ſic: and that alſo had inabled him to bzing 
an actizn againſt the Parſon ; and alſs it gave to him a fhechold, but the chief tea- 
ſoa was he eaſed the Parſon in his dutie, and therefoze good reaſon he ſhould have 
part in the pꝛoſit, but in ou} cale the reaſonof the ſuboꝛdination doth fail, foz he is 
Biſhop of another Dioceſs (S.) in Ireland, and therefoze we ought to ſearch foz 
another reaſon, and without doubt the Law is all one in that allo, and this is rati- 
one eminentiæ bp reaſon of the diguitie of a Biſhop, and ſo is Packhurſts caſe in 


Dyer ruled without any exception; and the caſe of the 44. Ed. 3. where one 


who had been pꝛebend in England was made Biſhop in Ireland, and ruled the pe- 
bendary to be void, and becauſe the office of a Biſhop anda Parſon, do differ in 
the eminencte, thereſoze a Bihop may not be a Parſon, and now foz the other 
point, whether the King had a pzerogative 02 no, I ſpare to ſpeak, becoule there 
is no neceſſitie to dzaw that into queſtion, fog the Plantiff had admitted that, = 

the 
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the Defenvant hav not denied it: but foz the Commendam J do not make queſtion 
but the King may make one, and ſo may the Atch Biſhop, but the power of the 
Arch-Biſhop is poteſtas limitata, but the Ring had a double power, one by anti, 
tient title betoze any claim made by the Pope, and the other by thc Statute ; but 
now foꝛ the other poiuc,J thinkitis a Commendam foz pears, and firſt J hold if the 
caſe had been that he ſhould hold that in Commendam with his Biſhopri:k in priſti- 


no Stata, that had taken away the power of the King co pzeſenc afterwards, and 


the reaſon is plam, fo2 the pzerogative is to pꝛeſent to that which is void by the 
aſſumption of the. Biſhopꝛick, which doth never hap, foz by the Commendam he 
had that ill as befoze, but here the Commendam is fo2 pears, and if he do alſo 
reſign during the years, then this is void by reſignation, and ſo is the caſe of Pack- 
hurſt, that when he teſignes during the years of the Commendam, the Patzon 
ſhall have that, and not the King: and ſo alſo mp opinion is clear, that if he had 
dled within the 6, years limitted by the Commendam, that che King ſhall not have 
that, fo2 then it is voi» by death, aud not by the aflumption of the Biſhop) ick, 
which book pzoves directly, that a Commendam may be aſwel fo2 years, as fo2 
life ; but yet J do not hold chat upon thoſe temporary Commendams, if the Bi- 
ſhop continued Yarlon ducing the pears, and made no Act to impeach, that then is 
a void cauſe (S.) the aſſumption of the Biſhoprick, foz the Commendam was but 
to avoid the Leſſion by the aſſumption of the Biſhopzick, and then when that is detet⸗ 
mined the ſupenſion is determined, and it is void by the oziginal canſe (S.) by the 
aſſumption of the Biſhopzick: and this Commendam doth not turn the ſecond oz firſt 
Pat zon to any p2ejudice, fo; the incumbent is ſtill in by che p2eſentacton ofche 
Patzon, and the determination of the Commendam is not any cauſe of the avoi- 
dance of the benefice ; but this is quaſi non cauſa, which is cauſa ſtolida, as the 
Logicians do term it: but in this caſe che aſſumption is the cauſe of the Ceſſion, 
and it is like to the caſe of 25, Ed. 3. 47. where the King bought a quare Impedit 
againſt the Arch-Biſhop of York fo2 a Pzebenvary ; vide the caſe; and ruled in that 
caſe, that the confirmation of the King bad not taken awsyhis. title to pꝛeſent, and 
the reaſon was, becaule the confirmation had not filled che Thurch, but continued 
that full which was full befoze; © and here this- temporarie Commendam may not 
reſtrain the King co preſent afcerwards, for” this is not a pꝛeſentation, and there- 
foze map nat take away the title of the King: and here the Plantiffhathnot well ex- 
pzelſedic, fo he hath uot ſhewed in this Conct, that the pzefentation of the King 
was lawful, neither that Chardon held chat bp vertue of the Commendam for all 
the 6. pears, but only that the Church became void, by the Laws of England, and 
that is not lulficient: and then if all befoge were fox the Playciff, pet che queſtion 
is. whether he bath loſt his turn: and I chink that he bath, omn's argumentatio 
eſt Anotoribus, and the firl is better known, chen the ſecond, and the ſerond may 
nat be che ficſt, and there when che deviſe gave hum the firſt, it is idle to ſay,'that 
be (hall have the ſecond, fo that departs om the meantug bf the wohds, and in 
every graut che law implies quantum in fe et,” and no man map ſap, that the devi 
ſoz did intend to wattant char f)oin antient Titten; and fo'the Lord Hobert ton · 
cluded his argument, and ſaid his opinion was, chat che Plantiff (halt ve yarred, 
and jupgement was commanded to be entredaccopvingſy. 


Michaelmes Term in the two and twentieth 
year of King James in the | 
Common Flas. 
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Avenport moved fo2 the amendment of a Recozd, where a recovery was 
D ſuffered of lands, in Sutton in the Countie of York, und the 1 of 
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Mich. 22. but the writ ok entrte was of che Manno; of dulton, and upon the examination of 


Jac. C. P. 
WWW 


the parties to be recoverp, that che recovery was to up other uſes then is expꝛeſſed, 
and mentioned in the ſao inveuture, this was to be amended, 


Sheis againſt Sir Francis Glover. 


J. Han. 180. . 21. F. E. 


A. Lim. YS. p. 3. 


Heis bzought an action upon the caſe againſt Sir Francis Glover, and ſhewed 

fo2 the ground of dis action, that where one Harcourt was bound ts the Plantiff, 
ina Recogntzance xc. upon which che Plantiff took fozch an elegit, and the De- 
feudant being the Sheriff of the Countie, took an inquiſition upon that upon which 
it was extended; but he refuſed to del ver this to the Plantiff, but pet he returh- 
ed, that he had delivered that, and upon that he bzought his Action, and upon not 
guiltie pleaded, it was found foz the Plantiff, aud now it was moved in arreſt of 
judgement by Serjeant Hendon, and the realon he ſhewed was, becauſe he laid 
his action in an imp2oper Countie, ko though the return was in Middleſex where 
the Action was bzought; pet becauſe the land lies in Oxfordſhire, where the 
ſeilin ought to be delivered the place is Local, and foz that che Action ought to be 
bꝛought there, and now Serjeant Breamfton argued that the Action was well 
bzought in Middleſex, fo; this bi ing but a perſonal thing, he may bring chat in 
either of the Counties, as 14, Ed, 4, 13. Ed, 4. 19. expꝛeſly in the point, and to 
the ſecond objection that had been made, that an Averment may not be againſt the 
return ofthe Sheriff, to chat Breamſton anſwered, that in an othe2 Action an 
Averment map be againſt the return of the Sheriff, though not in the ſame Acti- 
on, as 5. Ed. 4. but it was agreed to have a new trial by che pꝛeſer vation of the 
Juſtices, fo2 otherwile it ſeemed the opinion of che Court was, that the Planciff 
ſþall have judgement upon the reaſons urged by Ser jeant Breamſton. 


Mary Baker againſt Robert Baker an 


Infant in Dower: 
+ 


Mu Baker bzought a writ ol Dower againũ Robert Baker an Infant, who 
did appear by his Gardian, and he pleaded that his father who was bus band 
of the demandant, was ſeiſed of a Meſſuage and of land in Socage, and deviſed that 
to the demandant foz her joputure in full ſatigfaction of all Dower, and he ſhew⸗ 
ed that after the death of his father, the demandant did enter into the ſaid eſſu⸗ 
age, and land, and was ſeiſed of that by vercue of the de vile, and to that the de- 
mandant did replie by pꝛoteſtation, that he did not deviſe, and fo; plea confeſſed tye 
ſeilin of the husband and her own eutrie, but ſhe further wewed chat the Inkant, 
who was then Tenant, was but of the age of 14. pears, and that ſhe entred ag 
Gardian in Socage to the Infant, and diſagreed to accept of that by verine of the 
deviſe, and traverſed the entire, and the agreement: and it was ſaid by the Court, 
that his bar is good, though it had been moze pꝛegnant to have alledged, that ſhe 
entred virtute legationis prædictæ, and ſo was lſeiſed, and after it was (atv, that 
the Replication was very good without the traverſe, fon this wag not expꝛelly ſec 
down, but that was but meerly the conſequence of che plea, which in veritie was 
not craverſable, 


Hickman againſt Sir William Fiſb. 
H- judgement foz 600. I and 10. I. damages againft Sir William 


Fiſh, and he acknowledged ſatisfaction foz 410. l. of the ſald 
S; 


Wen Verl: 7 101 
Moore. \ 


— — 


— ——— INS _ 


mages ; and after chere was an agreement between them, that if Sir William Mich. 2 7 
did not pap thereſitue by ſuch a dap, that then it fhould be lawful fo2 Hickman to Zac Cp 
take out execution againſt the ſaid Fiſh, without ſuing of an ſcire facias, thougg cZ,<V 
it was after the pear ; and afterwards the money not being pat, Hickman ſued 

fozth a Capias ad ſatisfaciendum againſt Sir William Fiſh, directed to the She- 

riff of Bedfordſhire for 210. l. and now upon a habeas Corpus, Sir William 

Fiſh was bꝛought to the bar, and Serjeant Crawley moved foz a ſuperiedeas foʒ 

bim, becauſe the wzit emanavit improvide &c. and by the Count it is a cauſe to dil- 

charge him of the cxecution, foz the Capias ought to have iſſued fo2 200. I. only, 

and he ought to have ſued a ſcire facias, though this was after the year, becauſe 

the Pꝛoces was not continued, but they ſatd withall,it was in their diſcretion, whe- 

ther they will grant a ſuperſedeas, fo2 they may put the Defendane co his writ 


of errog. 


It was ruled, that if an action of debt was byought, and the venire facias fo 
trie the illue is in placito debiti, and ſo is the habeas Corpus, aud the Pannel ; 
but in the Jury Roll ot the niſi prius, at the latter end ok the jurata there it is 
placito tranſgreſſionis; and agreꝛd in this caſe this is amendable, oz in this caſe 
it is good without amendment. _ e 


Wen againſt Moore. — 


Homas Crew Serjeant div move in arreſt of judgement, where one Wen 

bzought an Action upon the caſe againſt Moore, and upon non aſſumpſit, it 
was found foz the Planeiff, and he ſaid that the Colloquium was laid to be at 
Bourn in the Countie of Lincoln, and the yenire facias was de Vicineto de 
Born, without the letter (u.) and foz that reaſon, that they are ſeveral Towns, 
therefoze erro, fo if the entire Town is omitted: che trial is inſufficient ; but 
the Court held this to be very good without amendment, aud ſhall be intended co 


be the ſame Town, 


Tt was moped in arreſt of judgement by Serjeant Finch, that where one had 
bzought an Action upon the caſe againſt one, and ſhewed that the Defendant in 
conſideration of 12. d. given to him by the Plantiff, he aſſumed and pꝛomiſcd, 
that if the Plantiff map pꝛo ve that he cut quandam arborem, upon the land of Sir 
Francis Vain tunc creſcent, that he would give to him 10. I. and this being p2o- 
ved by the Plantiff, it was now moved in arreſt o* judgement, that quandamar- 
borem is au ind iwidual tree, and it ought to be aliquam arborem, and another 
cauſe was alledged, becauſe it was not ſhewed, that this was upon the land of Sir 
Francis Vain, then gzowing, but only be had ſaid qowing, and chat may be, fag 
perchance he purchaſed the land alterwards, and befoze the Action bzoughe, and 
lo it might be gꝛowing, though not tunc creſcent. at the time of the pꝛomiſe, but 
the Court #c. Winch, Hutton, and Harvey, ſeemed that che declaration was 
good, foz they ſaid there is no queſtion uf quandam had bten aur, this had been 
good, fo2 it is the ſingular number, and be chat certain, oz be that incertain, pet 
by the verdict it is made cercain; that this is a tree, and alſo theſe woꝛas tunc creſ- 
cent. do refer to the time when the tree was feld, and nat to the pzomile. 


Holmes 
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Sir Thomas Pope. J Verſ. Sambeach. { Philpot. Verſ. Barker. 
Mich. 2 2. 5 
* To Holman againſt Sir Thomas Pope and 
ASS; . 3 
Elizabeth his wife. 


"Erjeant Hendon moved in a caſe, where an Action was brought by one Hol- 
man againſt Sir Thomas Pope and Elizabeth his wife as daughter and heit to 
Sir Thomas Watſon, and pending the writ, Pope died, and he moved that the 
writ onght not to abate, becauſe it ts bzought againſt ber as vaughter and heir, 
where the land is aſſers, in which the husband had nothing: like co the caſe of 
an Executrix, who brings her action in her own name, and the name of her hns- 
band, and pending the writ, the hus band dies, the writ ſhall not abate, but Juſtice 
Harvey ſaid, this caſe of Executoꝛs was adjudged againſt him, and Hobert chief 
— was of opinion, that the writ ſhall not abate, but dap was given over in 
that cale. 


; Sir Thomas Holbeach, againſt Sambeach. 
$2 on, £54 hq. 3. 78 2.4% /. SE. + 
Em. Ci og. S. k. — the caſe between Sir Thomas Holbeach, and Sambeach in a reple vin where 
7 © WP, 2 a demurrer was jopned, the caſe was this, one being Tenant koz life, and he 
. in remainder in tail, joyned in a grant of a rent in fee out of that, and then they 
joyned in the levying of a fine to a ſtranger and his heirs, and in this caſe it was 
ſaid, that the cſtace of the grantee of the rent which bcfoze was decerminable, is 
now made abſolute, and a judgement was alſo cited te be in that caſe latelp ad jusg⸗ 
ed: to which the Coure ſeemed co agree, and they ſaiv, if this be the point, they 
wilt give judgement pꝛelently. 


Crompton againſt Philpot. 


Endon Serjeant mobed in arreſt of judgement, iu a caſe fo2 Philpot a crier 

of this Court, where one Crompton had recovcred 40. I. damages againſt 
bim, in an action upon the caſe, fox wozds ſpoken agataft Crompton, gt. he in- 
nuendo the Plantiff ole a ring, and had been hanged fo; that but foz me, and it 
was ſaid in the firſt place, that it doth not exp2eſly appear, that the wozps were 
ſpoken ol the Plantiff himſell, neither is this intzoduced by any pꝛecedent Colloqui- 
um as it aug he, fox otherwiſe the innuendo will not aide it: but in veritie the de- 
claration was, that the wozds were ſpoken de eodem Richardo innuendo &c. and 
alſo he ſaid, that the wozvs are not actionable, becauſe that no value is expꝛeſt, 
but it was ruled, if that were but petie Larcenic, the action lies, but the Court 
gave no abſolute opinion in the caſe, foz they were willing co compound foz the 


pooz man, 
| The reſidue of Michaelmas Term in the two 
andtwenticth yearof King James, 


Brown and Ware againſt Barker. 


B own and Ware bought an action agaiſt Barker, and they declared, chat 
reas there was a ſuit depending between the Plantiffs and other Coppihol- 


ders, of ſuch a mannor in the Chancerp againſt Brook their Loz, and chat one 
Woolſey 
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Woolſey was there Clark, and that he fo; his fees, and fox the pꝛocuring ofa Mich. 22. 
decree had disburſed 14. l. and that there being a Communication between the Jac. C. J. 
Plantiff, and che Defendant concerning the ſame, he being a Coppiholder of the * l 
ſame Mannoz, that in conſideration, that they would pay to W oalſey 14. l. he 

would pay to the Planttrffs 40. 8. upon requeſt, and the Plamiff ſhewed, tha they 

had paid the 14.1. and that the Defendant had not paid the 40. 8. Licet poſtea ſæ- 

pius requiſitus fuiſſet, and upon non aſſumpſit pleaded, it was found fo the 

Planriffs, and now it was moved in arreſt of judgement, by Crook Ser jcant. 

Firft beccule ht is a ranger to the ſuit, foꝛ he had not alledged, that the Defen- 

dant was a partie, and then it is no conſideration, but this was over-ruled, be- 

cauſe they paid the 14. 1. upon his requeſt; the ſecond exception was, that chis 

poſtea ſæpius requiſitus, was not ſufficient in this caſe, becauſe that he ought to 

expreſs the certaintie when, and the place where che requeſt was made alter the 

pꝛomiſe, and the 14, l. paid, and he ſaid, there is a difference where a thing is a 

pꝛeſent dutte, and where it is a dutie upon requeſt, oz upon any Collatcral Act, 
there the requeſt is traverſable, otherwiſe when it is a dutie upon a contract, 02 

upon an obligation, there Licer ſæpius &c. is ſufficient, and accozding to this it 

was adjuoged Hill. 18, Jac. Rot. 1894. debt upon an arbitrement between one 

Prideaux, and W alcot for the payment of 340, l. upon requeft, and it was alledg- 

ed there, that he had not paid that Licet ſæpius requifitus, and it was adjudged, 

that in this caſe it was not ſufficient, becauſe it was not a dutie pꝛeſentiy, but up» 

on the requeſt, and the place where the requeſt was made, eught to be put in cer- 

tain, and he cited another caſe H. 16. Iac. between Hill and Moor, adjudged in 

this point ofafſumpfit, as in our cale, fo2 where it becomes to be a debt papable 

upon requeſt, there ought to be alledged a time and place of the-requ:ft: and ſo 

H. 30. Eliz one Welborns caſe, where a man pꝛomiſed to pay ſo much money 

fo} coſts of a ſuit, when he ſhould be requeſted to pay that, and there afcer verdict, 
judgement was arreſted : and Hobert ſaid, that the requeſt is part of the cauſe of 

the Action, and foz that it eught to be (ct down p2eciſely, and there ought to be a 

pꝛomiſe bzoken, and ſuch a pzomiſe upon which an ilſue may be taken. 


Bubles caſe. 


T was argued in the caſe of Buble, who was Adminiſtrato during the minori- 

tie of an Jufant, that the Court of the Marches of Wales habe no Authoritie to 
tozce luch au Adminiſtratoz to accompt befoze them, but only the Eccleſiaſtical 
Court: aud if they intermeddle in any ſuch thing, this Court may grant a 
Prohibition. 


The great cale of Cooper, and of Edgar 
in Ejectione firme. tosl 115. 


RT A 2. ban. 16. jp. Ia. $. 

* Ejectione firme between Cooper aud Edgar foz diverſe lands in Norfolk, 23 1.1. Uf. h. i. 77 
upoy a lcaſe made by Downey and bis wife foz 5. pears, aud upon the gencral Wn. 389. Ke 

iſſue the jury gave a ſpectal vervict to this effect; that one Henry Foyne was ſei⸗ nm 
ſed ofland in his demealne as of fer, and 9. April 34. Eliz. infeolfed Tuſtice Wind- 3 · O. 219 P. K 
ham and others. to the ule of Anne his wife fo2 life, the remainder co him and his 6 To 
right heirs in lee, and then Henry died, and that the reverſion diſcended to Robert 9, AO. Ab: 352 
Foyne as (on and heir to Henry, and be being ſo ſeiſed ofthe reverſion 11. jun. 5 /0 
10. Jac. by indenture made between Robert and Anne his Mother, who was Te 
nant fo? lite, it was agreed that Robert ſhould levie a fine of that in Trinity Term, 
and this ftae was to be to the uſe of Anne and her heirs fozever, it Robert did not 


pay 
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Mich. 22, Pap 9? cauſe to be paid to Anne 10. 1, vpcu tie firſt of September next, and if 
CP he pay then it (hall be to other uſcs (S.) to the uſe of the lame Anne fo2 life, of 
7 , tha part of which ſhe was ſeiſcd, and of the reſioue to the ule of Robert aud his 
25 heics ; and they founv over that the fine was lcvied to the ſame ules the ſame term; 
and they found over, thet Robert died at the age ot 20. ycars, and 4 11. 
moneths, ane this was uetoze cre firſt of September, and it was found, that one 
Anne, and Elizabeth under whom the Plantiff did claim were ſiſters and hcirs to 
Robert: and that thep had not any notice of the ufe, no2 of the indenture, and 
that they did not pay the money upon the firſt of September, but that afterwards 
they entred, and made the leaſe cc. and the Defendant cla med under Anne, who 
is naw the Lady Ceſar, and now if upon all the matter the Defence aut Le guilty 
was the queſtion. 

And Crawley Ser jeant argued fo2 the lantiff, and the ſul ſtance of bis ar gu- 
ment was in this mannoꝛ, and firſt he ſaid, that be conceived the points to be upon 
the ſpecial verdict, either to concern the anticnt eſtate, oz the new ſtate of the La- 
dy Ceſar, and here we are alſo to conſider, whether the uſes are well created and 
ſtand good, by the indenture, and by the fine without the help of che ſpectal verdict, 
and firſt I will not diſpute, when an Infant le vies a fine, and dies beſoze the re- 
verſal of that, whether his heir map avoid that, and this is ruled in Cooks Res 
ports 10. H. 7. 16. that this may net be, becauſe that this trial ought to be by 
iuſpection, which now map not be, when he is deed, bet that which J will wſiſ> 
upon tu the firſt place is this, when an infant made an indenture to declare the ules 
of aſubſ:qrnt fine, and he doth after that at auother time lex ie a fine generally with» 
out exp2eſſing of anp uſe in the fine, whether he may any wiſe enter, and avoid the 
uſes of the ſame fine, oz whether the law of neceſſity doth adjutge the fine ts be to 
the ſame ules, without the help of any Averment, and J hold that he map avoid 
thoſe uſes, which do ſtand upsn this difference, that it is incongruous to reaſon, 
that if che law admits a man to be of abiltite to le vie a fine, then at the ſame inſtante, 
02 after he map declare the uſes, becavſe it it is intended, that he is of full age, and 
if this had been a fine with grant, and render in which there is alwayes an uſe cx- 
pꝛeſſed, as 26. H. 8. 2, that the grant of an Infant is abſolutely voio : but J 

Cook 2. do agree the caſe in Beckwiths caſe ofa feme Covert, oz of a man of nonſane mes 
n. ory, that their declaration ot that ſubſequent aſe is good, becauſe that the fine 
which is levied by them, is a perpetual Ber and concluſion, and by ſuch means 
there diſpoſal doth conclude them fo2 ever : Lut it is otherwiſe of an inkant, fo; 
be map avoid the fine by errs2 during the minoritie, and the opinion of the book of 
46. Ed. 3. 34. is, that if an tnfant do alien a rent, he may bring a dum fuitinfra 
ætatem, which ſeems to infer, that the grant of an infant is not abſoluely void; 
J anſwer that is but che admiſſion of the Court, and 15,7. 4. if an infant made 
a deed, and at full age he inrolled that, this is a concluſion ko him to denie that, 
foz this turclment is an affirmance of that, aud the reaſon of that is, becauſe this 
is an affirmanee of the ſamo thing: but here the fine and the uſes are diſtinct, and 
foz that they are voidable, and foz the other point the derdict had found, that the 
fine was levied to the uſes afozeſaty, whether that had eſtabliſhed the uſes, and made 

.. them unavoidable ſo long as the fine is in forte, and J hold that it had not, fot it is 
KW. no mo2e then ad uſus ſupra dictos, and it had not bettered the uſes, fo2 they had 
uuns rekerence to aide the uſes: like tothe caſe of the Earl of Leiceſter in Plowdon, 
and the 5. Ed. 4. 41. and pet J grant that an Act of Parliament may make a 
ching void which was good, but fomay not a fine, and ſo help che verdict had not 

aided that. 


The 
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* Ndnow he argued to the third point, which is the gꝛeat point, whether 
thoſe wozds if Robert do not pay, make a ſubſequent 02 a pꝛetedent condi- 
tion; and J hold that it is a pzecedenc condition, and this interpzetation Nands 
beſt with the intentions of the parties, foz befoze Ann had an eſtate fo2 life, and 
Robert in fee, and if s pzeſent uſe will ariſe, then Ann ſhall have all pꝛeſentip, 
and leave nothing to Robert, but if the uſes do fobear ſetling till the firſt of Seprem- 
ber, and arife accozding to papment, and all the doubt ſtands upon this wozd (if) 
which is ſome time taken as a limitation, as if a man gives land to another, and 
to the heirs of his body, and if he die without iſſue, then to another there (ik) is 
a limitation, as it is in Beſtons caſe: but here this refers to a contingencie: any 
therefoꝛe it is a condition, and ſaving the opinion of Hide and of Mountague in 
Colthurſts caſe : J hold that (ik) there was a condition, and regularly (if) is 
a note of a pꝛecedent condition: and I will firſt prove, that by Logick, fo the 
word are an iutireÞypochecical ppopoſition, (S.) the uſe hall be to An if ec. ano 
m this is a Hiſteron proteron invertio ordinis partium, that the conſequent 
ſhould be befoze the Antecedent : in this manner if Robert do not pap 10. I. to 
Anne the firſt of September, then it ſhall be to the ule of Anne, and ſo quelibet 
pars in Loco proprio redigenda eſt, and then if it is ſo, it is no doubt but chis 
is a pꝛecedent condition, and he cited Wheelers caſe 14. H. 8. 4 man g2anted his 
Term, if he could pꝛocure che good will of his Leſſoz, and this was adjudged co 
be a pꝛetedent condition, and ſo is Bracton Lib. 2. cap. 6. if the condition is in fa- 
taris, then it is alwapes pzecedent as to do talem rem fi dederis mihi 10. 5. there 
it is ſaid, valet donatio ſed ſuſpenditur tanquam &c. and if we obler ve quitt 
thozough Wheelers caſe this is alwayes a note of a pꝛecedent condition, and pet 
J grant that in ſome caſe it may be a note of a ſubſequent condition, but that is 
quando impediatur &c. as in the pyincipal caſe in Colthirſt ſi vellet inhabitare 
there of neceſlitie this ought to be aſub/equent condition. 

Now the next point is, whetuner the condition is diſcharged by the the death of 
Robert befoze the firſt of September; and J hold that it is, fo2 It diſtinguiſheth 
as if che woꝛd had been, that if Robert do not pay ; pet if he die befoze the dap, he 
is diſcharged of the payme ne, fo2 there was not anp default in him, fo? all Þumane 
contracts muſt give way to this Statute of moztalitie, Statutum eſt omnibus mo- 
ri, and there was not anp default in the heir of Robert, foz he was not bound to 
pay, and therefoze he needs not to do that being to his p2ejudice, but my chiefreas 
ſon is upon the general rule of all convepances, foz our law in its inſtitution was 
a Law of mercy, and will indeavour to tuſlifie Acts made in obedience co that, 
and to excuſe defaults of diſobedience : and this is the reaſon of Maſter Littletons 
caſe, it a feofment is made upon condition, that if the feoffo2 pap ro.1. ſuch a day 
#c. now that being to reduce an eſtate is not taken litter ally, but if the heir 02 ex⸗ 
ecytoz pap that, this is ſufficient to reduce the eſtate, and ſo it may be patd at o- 
ther places, aud to other Parſons, aud ſo if the condition is to 8 perfozmrd of 
the part of the feoffye, there his feoffee may pay that. 

The next point is, whether any notice is requiſite; and he beld chat there ought 
to be notice, becauſe the heirs are ignorant of that; and in ſome caſe where a 
man is bound to take notice of that; pet by the Act of Law, that ſhall be diſcharg- 


ed, as in Sir Andrew Corbets caſe: but now fo2 that laſt point, whether the Cock 4. 


antient eſtate fo; life is gone, and it is 2 „it was gone by the Common Law, 
but 
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but the queſtion is, whether it is within the lar ing of the Statute, of the 27. H. 
8. and I hold it is not, foz this is repugnant to the eſtates conveyed, and co the 
uſes limited: true if this had beep a 1caſe foz pears, then ir had been ſaved, as is 
reſolved in Lillingſtons caſe, and Dyer 344. but this being a freehold confounds 
the nature of the fine if ut (hall be laved, fox the nature of ſuch a fine is tocarrp a 
Franktenement,and this is repugnant to the ulcs limited, fo it is pzeſently in Anne 
and her heirs, if Robert do not pay, and fog that it the Ftanktenement is ſavev, 
there is no uſes limited of that, which is contrary to the intent of the parties, and 
allo here the Conulee took an intereſt by the finc, and fo this it is out of the ſaving 
of the Act of Parliament, and fo I pꝛay judgement foz the Plantiff, 


The argument of Serjeant Finch 
Recorder of London. 


1 Finch Ser jeant, and Recorder of London contrarp : and after a 
Recital of the caſe laid, that Ithink judgement ought to be given foz the De» 
fendant, it is uſually ſaid, finis finem imponet Litibus, but here our fine had not 
that ience, fo2 that had been queſtioued in all the Courts of Weftminſter, and 
now it is come to this Court, where we ought to have begun, foz this is the pꝛo- 
per Court to determine the right of inheritauces,crgo ſpero ſumus in Loco propri- 
o; andtherefoze ſhall be at reſt : and the caſe upon this ſpecial verdict ſtands upon 
two points, Fitſt, whether by the indenture and fine, the Lady Ceſar had gain- 
ed the inheritance. Secondly, it ſhe had not gained the inheritance, whether 
ſhe had kept her firſt eſtate, and foz the firſt there are three pertinent points moved 
by my bzother Crawley, to which J will add a fourth. Firſt, whether the wozds 
make a pzecedeut 02 ſubſequent condition. DSecondlp, whether the death of Ro- 
bert had diſcharged that, and that is become impoſſible, Thirdly, admit chat chis 
is become impoſſible, whether the uſe will ariſe to the Lady Ceſar, and J hold 
that it will ariſe to the Lady Ceſar. Fourthly, whether any notice is requiſite : 
aud here firſt by the way, whether an infant may limit the uſes ofa fine, J will not 
argue that, fo ſo it is reſolved in Beckwiths caſe ; and ſo is it cited in Mary Por- 
tingtons caſe to be adjudged, and there was one Lewes caſe 26. Eliz. befoze Wray 
and Anderſon, and the reaſon is apparant, that when the law had ad judged by 
inſpection, him to be at full age when he levies a fine, he ſhall neber come after the 
fine is levied, and ſaid that he was within age at the time of the limitation ofthe 
uſes nap, J will cite one caſe to ſhew how cautelous and warie the law is in ad⸗ 
Judging by inſpection : Poynts caſe, where an infant bzought a writ of crroz tore» 
verſe a fine, and dap was given till Octabis Mich. to be adjudged by inſpection, 
and befoze the day the Term was adjcutued till Menſe Michael. but between 
Octabis Mich, and Menſe Mich. he came of full age, and pet upon Octabis Mich. 
upon the Eſſopne day Juſtice Crook took his inſpection de bene eſſe, and it was 
ruled, that now he map not avoid the fine, but he was fozced to compound foz the 
Land, and ſo the 6. Iac, was one Randals caſe, who reverſed a Statute bp rea- 
ſon of his minoritie by audita querela, and the laſt judgement; foz ſome erro) in 
that wasreverſtd, and then he bzought a ncw audita querela, when he was of 
full age, and he cited all the pzoceedings upon the firſt, and adjudged that the audi- 
ta querela doth lie, and ſo here, when the law inables him to levie a fine, the ſame 
inables him to declare the uſes ; and now fo the firſt point, whether this be a pe- 
cedent 02 a ſubſequent conditton, fo; that is the fair Helena fo; which we fight, 
and pet I agree with my Bzother Crawley, that in ſome Caſes there (ball be a 
tranſpoſition of Terms, and the parts in the p2opoſition, in ſome caſes (it) is a 
note of a ſubſequent condition, and fo} this the judgement of the caſe in Colthirſts 


caſe, where a remainder was limited fi ipſe inhabitare vellet, and to be aſubſe- 
queut 
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- Quent candition: and ſo J will nut denie, but that ik a man make a ſeotment in. Ntich. 2 4. 
tee, upon condition that if the feoffee pay 20. s- then he (half hold to him and his Jae. C. J. 
bcirs, it is no queſtion but the fee ſimple paſſeth ; and it is a ſubſequent condition © © 
to reduce that; but ſecondly, this doth better agree with the tateuts of the partiks, 
and fo2 the firſt, the fine is levied to che uſe of che Conuſee, and the Conuſee is 
now in by the Common Law; but defeaſable upon condition afterwards, - Ds: 
-candly, the intents ok the parties plainly do appear, that he ſhall have che land 
to the ule of her and her heirs, if Robert do not pay 10. 1. and if be doth, then to - 
ther uſes, now if no fozmer uſe had been expꝛeſſed by which this will re ſult, thoſe 
laſt wo2ds will, and I ſapno mean uſe will refule ; but it ſhall be to the ule of the 
Conulee, andthole wo2ds fo2 ever, though they adde nothing to the eſtate of Anne, 
pet they ſerve to lhew the intentions of the parties, that if he do not pay, then it 
ſhall be to the uſe of Anne and her heirs, and if he paid, then chat ſhe Would have 
that fo} life; but it is abſolutely againſt the intents of the parties, chat (he ſhall 
bave neither, and fo2 that of neteſſitie to ſupplie the intents of the parties, this ſhall 
be a ſubſequent condition; like to the caſe where a man levies a fine to the intent, 
that the Conuſee ſuffer a recovery againſt him, now of neceſſicte to have the intenes 
of the parties fulfilled, che fine ſhall be co the uſe of the Conuſee fo2 this time, 
though none is expꝛeſſed, fo2 otherwiſe it would reſulc, and ſo in this caſe, thac 
the intentions al che parties may be pcerfozmed, this ſhall be a ſubſequent condition. 


The reſidue of the argument of 
Serjeant Finch. 


| Ov fo? the ſecond point admit, chat this is a pꝛecedent vondicion, whethet 
by the death of Robert befoze the firſt of September, the tondition is become 
impoſſible to be perfozmed, becauſe that che letter of che condition is, that if Ro- 
bert Foyn paptothe (aid Anne &c. and J hold others are inabled in Law ts per- 
fozm that, aud that Robert his heirs oz Executozs map pap that : and a'thing 
which is implied oz ſupplied by che Law is aſweH; as if it had been expꝛeſſed, as 
between Corbet and Cottow 39. Eliz. a bond to appear ſuch a teturn of the Term 
at Weſtminſter, and the Term is adjourned befoze the day to Hartford, and ru- 
led that he ought to appear where the Term is, and lo in many cales where the 
words are ſhozt andcurtailed, the law will wpplie that: 41. Ed. 3. 1 7. a feofment to 
two to int cof another, it one die, the ſurvivoꝛ map make that, and pet it was not 
ſaid that the Surv voz may, and ſs is Brook joyntenants 62, and convitians 290, 
woꝛds in the Copulative may be taken in the diſjunctive, and there tannot be a 
moze apt caſe, then Littleton fo. 76. where though there are the woꝛds ol the 
feoffoz, and the feoffee only; yet the heics of the feofſa2, oz the feoffee of the feo- 
fee, may pecfazm that, fox che wozds being fo, the Law ſupplies them; awd if 
there is any difference between ou} caſe and Litclerons, then! our caſe is the ſmong · 
eſt, foꝛ Littletons caſe are to defeat an eſtate which (all be taken Chicdp, and if 
his caſe be taken lo fabourably, then much moꝛe in our caſe : and me ſee the wozvs 
taken ſtrictly, when they are to defeat an eſtate, as that 3. of Eliz. a leafe-was 
made foz pears upon condition, that if leſſee du not pay, then that the leſſoꝝ 02 bus 
Aſſignes may enter, and afterwards the le ſſoꝛ granted the Reverſion, and now 
adjudged that the grantee map not enter, becauſe it failes of the woꝛd heirs in the 
reſervation df the condition, and fo2 that reaſon the leſſo2 Had but an eſtate fo? life. 
tu the cond tion, which he map not transfer to another, becauſe he had not fee in 
the condition; and there was a caſe adjudged Paſch. 41. Eliz. where a man was. 
bound to infeof the obligee and his heirs, and in this caſe che obligce died; and. 
the Executo2s ſued the obligation, and adjudged that they ſhalt be barred, becauſe 
be made aneſtate to che heirs of the „ lo is the pʒincipal caſe of the ro. 
9 2 H. 7. 
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Mich. 22. H. 7. and Dyer 14. where a man covenanted, that he will build a houſe, his Ex. 


Jac. C. P. 


Cook 3. 


ecucozs may make that, and ſo dere it map be perſoꝛmed by bis heirs, and thereloze 
it is not viſcharged : aud now foz the third poiut, admit, that it is become impoſ: 
ſible whether the uſe will ariſe : and J hold that it will ariſe, and in that J take this 
diſterence between a fine oz feofment, and an obligation upon condition to make 
ſuch Accs, foz the condition of the obligation is taken onely fog the benefit of the 
obligoꝛs, and therefoze if chat do become impoſſible by the Acc of the law the obli- 
gion is ſa ved, but here the limitation of the uſes, are che wozs of the Conuſo?; 
and cherefoze ſhall be taken moze Mongiy againſt him ; in which J put this caſe, if 
a man had two ſons, and he do Covenant in conſideration of natural affection, 
that if the eldeſt returnfzom Rome by ſuch a dap, that then he will ſand ſeiſed co 
bis ule, and it he do not return, then he will and ſeiſcd to the uſe of the youngeſt 
ſon; nowifin this caſe the elveft die befoze che dap, lo that it is become impoſlible 


that he ſhould return, pet that will not hinder the raiſing of the uſe to the youngeſt 
ſon; and lo in Dyer 331. the limitter may not have any eſtate againſt his own | 


limitation of his ules, fo2 this is his own fact, and ſa in our taſe it is his own de- 
fault to make ſuch a limitation: and now foz the fourth point, whether any notice 
is requiſite to the heirs, andfirſt I agree that in many caſes, a man ſhall not loſe 
athing except de had notice; but there are two exceptions fzom this rule, upon 
wbich I will put ſome caſes, and then I will applie them, and firſtthe opdinarp 
may pꝛeſent by laps, and he needs not co give notice, foz its ſuppoſed in law, that 
the oꝛdinary will in 6. moneths lee whether the cure is ſcrvcd no; nap, if the pa- 
tzon was a Purchaſoz, anda ſtranger p2eſent, he had loft his inhericance, and pet 
no notice ought to be given : and the 12. H. . if the Tenant of the Lozd do dig 
without heir, and a ſtranger do enter, and Abatcs and dies ſciſcd, now the Lend 
had loft che benefit of the eſcheat, and pet perchance he had no notice of that, and (a 
was the opinion of Dyer and Welch 4. Eliz. that if two Copartners make parti 
tion, in this caſe, the Loꝛd ought to take notice at his peril ; and ſecondly, when 
one is bound to take notice at his peril as in Welſtby's caſe; the new Sheriff 
to take notice of the Execution upon the pziſoners when he takes them, and 
ſo is the firſt of H. 7. 4. a man being bound ts perfozm an arbitrement, he ought ta 
take notice of that at his peril ; but in our caſe here is a preſumption in law, that 
be had notice, fo2 he had the land fzom his anceſtoz, and in the ſame degreee, and 
ſo the law doth intend, that he had notice of che conditions, and il he had not, it is 
the default of his Ancefto2, that he had nor left his deeds with him, Secondlp, the 
heir is pꝛivie to che condition, this doth veſcend to him, and therefoze he ought co 
takenotice of that: and put the caſe, that an Action of debt is bzought again 
the heir, upon the obligation ot his father, and he pleads he had nothing by diſcent, 
and it is fond that he had a reverſion expectant upon a Term foz life, of which he 
bad not notice of , pet that will not excuſe, fo2 the law intends that he had notice, 
and that he ſhall be charged as if it were his own debt, and allo the derd after the 


death of his Anceſtofdoth appertain to him, and if the deeds are kept om him, 
be map have an action fo2 them, and beſides, bete no man is bound to gide him ngs 


tice, fo2 it it ſhould be given, it ought to be given to the heir, 02 to the Cxecutozs, - 


fo2 they may both ſave the land by the perfozmance of the condition; nop, ifchere 
be 20. Coheirs, thereought to be notice given to them all, becauſe thep are to loſe 
their inheritance by that, and it is not like to the caſe which was adjudged, where 
there are two obligoꝛs to make ſuch an aſſurance as the obligee ſhall deviſe, there a 
deviſe to one is ſufficient, becauſe this concerns a perſonal thing, but otherwiſe 
when this doth concern an inheritance as here: but J relie upon the teaſon of the 
firſt foxming of the deed, if J am not bound to give notice at the time ofthe making 
of the deed, J ſhall not be bound to give notice by any matter ex poſt facto : any 
pet J do agree that in many caſes where a thing is certain at the firſt, and doth 
refer to ſome future agreement, that in ſuch caſes, there ought to be notice given 
to the partie, as Hill. 12. Jac, in this Court Rot. 109. where a pꝛomiſe was made 
; upon 
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upon a conſiverations chat the other will with vraw bis ſait which be had inthe Ex · Trin. 2 1. 
chequer ; that chen he will give to him ſo much when he came into Somerſetſhire, Fac, C. P. 
and adjudged that the partie ought to give notice when he came in to Somerſet- 7,4<* 
ſhire ; but in our caſe evezy thing is cercatu at che time of the making of the deed 

38. Alliſes 7. if a feokment is made upon condition to regzant to the feoffo2 and his 

heirs, it in this caſe che feoffo2 do die, he is not bound to regrant co his heirs 

without a requeft ; another reaſon is, who ſhall give notice to the Lady that Foyn 

ts dead, the ts bound to cake notice uk chat at her peril, and alſo if che Lady had 

died, who ſhall give notice to che Executozs, chat they may attend to receibe the 

money, fox ifrhep do not attend, this is a peremptory reftiſal ; and foz that rea- 

ſon it is equitte, chat ifno notice is to be given of one ſive, then thete Gall be none 

given of the other ſive ; and ſo J concetve, chat there doth not need any notice; 

aud now foz the laſt point gr. ol the eſtam tog lift, whether if no fee do ariſe, 

whether ſhe had loſt her eſtate foz life, and firft rhis is no F ozfeiture, foz here he in te- 

verſion is partte ; but it is laid, that this is extinct, but let us examine, if this 

had been vefoze the Statute of uſes, no moze uſe will reſult then was befoze, and 

fo2 the eſtate foz life that is ſavev, and it was reſolved Trin. 5. Iac, that if Tenant 

for life grant his eſtate by fine to another, aud pet he doth expzeſs no uſe, that it 

ſhall be to the uſe of the partie, becauſe that the Law intends that by this ii is disbur- 

thened of the danger of waſte: but in our caſe, the eftate of the Conuſee is ſaved by 

the Dtatute of che 27. H. 8.foz this ſabes ail rights, titles, poſſeſſions gc. of thole 

who ſhall be ſetſed to any uſe; and ſo was it adjuvgey in Cheny end Oxenbridge 

his caſe, that che Term for years was ſaved,” but che doubt in that caſe, was not 
whether a Term was ſaved which he had to his own uſe, but that which be hav to 

the ule ol his wife, and ad judged that this was ſaved ; and 32. Eliz. it was ruled 

in the Chancery, vetween Tates and Willers, that if he in reverſton do infcof leſſee 

fox years and two others, there it was tulen that the Term was ſabed, aud ſoic 

was adjudged Trin. 17. Iac. Rot. 246. Francis Priors caſe, that where the leſſee 

im years is, and he in re berſlon levies a fine to che leſlee, to the intent that he ſuffer 
recovery, bert the Term is ſaved, aud yet lo the time the leſſee was ſeiſed to his 
own uſe : but betauſe that the fine was Pꝛepatatory to inable him co ſuffer the re- 
covery ; now in this caſe after the recovery ſufferev, that will look back to the firff 
agreement ofthe parties, and ſo che Statute hath ſaved the Term: and fo2 that 
reaſou, if the Stacute do ſave a Term which is of ſmall account, much moze a 
freehold, and ſo he pzayed judgement foz the dekendant, ſee moze after. 


The caſe of Hilliard and of Sanders en- 
tred Mich. 20, Fac. Rot. 1791. Pas „A. 


Illiard bzonght a replevin again Michael Sanders foz the taking of Beaſts 

in a place called Kingsbury, and the Defendant abowed, and (hewed, chat 

Sir Ambroſe Cave was ſeiſed in his demeaſue as of fee of Kingsbury, where the 
place ta which gc. is parcel : and 14. Feb. 16. Eliz. granted arent charge of 
42.1. 8. 6. 4. d. to one Thomas Bracebridg, and to the betts of Thomas uam 
Alice to be ingendred, the remainver to therighe heirs of Thomas, and Thomas 
had iſſue John, and Thomas died, and then Iohn his fon dien, having iſſue, Anne 
the wife of the Avowant, in whole right he avowed foz the rent of half a year gc. 
21. J. 4.9. 2. d. due at W. in Bar of which avowrie the Plantiff pleaved that true 
it is, that Sir Ambroſe Cave was ſeiſed of the Manno; Fc. and he made the grant 
accozding, and that Sir Ambroſe Cave died ſeiled, and that the ſaid Mannen veſ- 
cended to Mary bis daughter, as daughter and heir to him, who was married ts 
one Mr. Henry Knowles, and ſhewed that he was ſeiſed, and then ewed that 
the 12. Tac, it was agreed between the ſaid Sir Thomas Bracebridg and — 
wite 
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Mich. 22. wife, and the ſatd Henry Knowles aud mary bis wife, that foz the extinguiſyment 
Fac. C. J and final determination of the ſajd rent, that Thomas and Alice ſhould le vie a fine 
T, to Henry and Mary of the ſaid fands and Tenements afozelaid, by che name of the 
moj of Kingsdury, 300. Acres of land, and of divers ocher things, but no 
mention was made of the rent, and this line was gpan Conuſance of right, as that 
whichthey had gc. and alſo they releaſed all the right which they had in che land co 
Henry and to Mary, and then ſhewed that after che death of Mary, this land def 
rended to two vaughters, one being now married Pp, the Lord Willoughby, the 
other tothe Lord Paget, utter whom the Plantiff claimed, to whi b the avowanc 
ſaid bypꝛoteſtation, that there was no luch agreement, and fo; plea that the rent 
was not conpꝛiſed, and upon that it was demurted in Law : and now Ser jeant 
Attoe this Term argued foz the Plantiff, and the ſubſtance of his argument was 
in this manner: Attoe ſaid the cale pas, Tenant in tail of a tent charge, egreed 
with the Tenant of the land to extinguiſh chat, and that be would-levle a fine of the 
land to the land Tenant, which is upon Conulance of right, and upon releaſe, 
which fine is levied atcdzdingly : whether this cuts off the tail of the rent, and I 
hold that it will; and J donot finde any opinion in all che Law againſt this, but 
only the opinion of Thornton in Smith, aud in Stapletons caſe in Plowden: which 
ds not eſteem co be a binding authoritie: and the caſe is, Tenant in tail of a 
rent diſſeiſed the land Tenant, and levied a fine with pꝛoclamation of the ſame fine 
to aſtranger, now ſaid Thornton, this ſþall not bar the iNue in cailofthe rent, be- 
cauſe the fine was only levied of the land, and he cited this to pzove another caſe, 
which is Tenant in tail ot land accepted a fine of a stranger, as that which be had 
Fc. and he rendered to him a rent, and he ſaid that his iſſue may a void that rent, 
and this caſe I grant, becauſe the rent was not intailed, but fox the other tale J openly 
denie chat, and there is much difference. between thoſe two caſcs, lo; afine levied 
of the land may include the rent as well as the land, but it is impoſſible chat a fine 
of rent ſhould include the land, and our caſe here is plcaded to be of the land, and 
of the rent, and a fine of the land may carry the rent incluſively, becauſe it is a fine 
of a thing intailed ; pea, it is not a nem thing, that rent ſhould be carried inclu⸗ 
fivclp, by way of extinguiſhment in the caſc ofa feofſment, and then a fortioriin 
a fine'which is a feofment upon Recozd, and eſpecially when it is levied on purpoſe 
to extinguiſh the rent, and the Statute of fines is moze ſtzong, fo} that is of auy 
lands, Tenements, and hereditaments any wapes intsiled to any perſon gc. but 
this rent is an hereditament intailed to the perſon who levied che fine, and this 
which is carried incluſively is within the Statute; nap, if a man hed nothing in 
the land, pet il it was intailed to him who levied the five, this ſhall bar the eſtate 
tailfo2 eber, as if Tenant in tail made a feofment to G. S. and after that he did 
levie a fine to a ranger of the ſane land, that in this calc the iſſue ſhall never avoid 
this, and pet neither the C onuſoz, noz the Conuſee had any thing in the land, and 
Cook 3. ſee fo; Archers caſe, where the iſſue in tail levied a fine in the life of his anceſtoz, 
and a good bar, aud pet there he had but a poſſibilitie , and ſo was the caſe of 

Mich. 19. ae. Mark-williams, where all the diſtinctions were made, foꝛ Henry-Mark-willi- 
Rot. 763. C. ams was heir apparant to his Mother who was Tenant in tail, and he levied a fine 
B. in the life of his Mother, and died without iſſue, and then his Mother died, and 
it was ruled, that this did not bar the ſiſter heirs, becaufe ſhe map have that, and 

never make mention of her bzother, but in our caſe, if che rent had been g2anted in 

fee, it had been noqueſtion, but that a meer releaſe will extinguiſh that, and J 

think a fine with proclamation is as fozcible to extinguiſh a rcnt which is intailed 

as a releaſe is, foza rent in fee: another reaſon is this, is a fine directly of the 

rent, though this is by the name ofland, and alſo this is upon Conuſance of right 

Fc. and alſo in that he releaſed, and remiſed co the Conulees all his right in the 

ſaid land, hut a caſe out of Bendloes Repozts map be objected, Tenant in tail ac- 

cepted a fine ofthe land, and rendred that fo; life, ruled che iſſue is not barred: 

but firſt J do not allow this caſe co be good law, but if it be good law, the reaſon 

is, 


UM 
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is, becauſe he accepted only a fine of the land, and foz that it only extends to that Mich. 2 . 
and not to the rent, as ił a man is ſeiſed of 3. acres, and he accepts a rent of two 7 5 ». 
of them, which render of them all, this is void foz one acre ; and laſtly, by a feof» 2 . 
ment of land by warraniy-a tent is dilcharged, 21. H. 7, and here I conccive, that 
the replication to the bar of the auowrie is not good, foz bis plea is, that the rent 
in this caſe is not compziſed, and that is a point in law, whether it is compꝛiled 

oz no; fo if we do take iſſue upon that, we (ball 2raw the trial here kꝛom the Court 
to the jury in the Countie, which is not good, and fo upon all the matter J pzop 
judgement foz the Plantiff in the replication. 


The argument of Davenport 
Serjeant. 


Avenport Serjeant to the contrary, and he ſaid, the caſe is as hath been re» 
D cited, and the queſtion is, whether the rent ſo granted in tail is by this agree- 
ment of the parties, and by the fine of the land, whether it hath extinguiſhed the 
rent: and J bald this conveyancs which ouly paſſeth che rent by implication, is no 
bir tothe iſſue in tail within the Statute ok fines, fo2 where it is ſaid, that a fine 
was levted ot the rent by the name of the land, and made no mention ofthe rent, 
this will not carry the rent, and pet J agree this line to be a feofment upon tetoꝛd, 
and to be a bar againſt the parties who levied that, but not againſt the illue; if this 
had been befsze the Statute of fines, it is no queſtion, this had been ns bar again 
the iſſue, fox it is the expzeſs book 13. Ed. 3. avowrie 12. and 26. H. 7. 4. Ce- 
nant in tail of a rent made a feofment in fee of the rent with warrantie, and there 
it is ſaid , that the warrantie did not extend to iſſue quoad the tent, but now our 
caſc is upon the Statute of 32. H. 8. which ſaith that a fine ſhall be a bar of mp 
lands, Tenements, and hereditaments any way incailed , but yet J conceive that 
this requires that the fine be levied expyeſlyof that, and not by wap of conveyance,” 
and ſo the caſe of Smith and Stapleton by Thornton, who ſaid that this wag gran» 
ted to him to be law, which mult needs be meant it was granted by the Court, oz 
by the Councel of the other ſide, and the reaſon of that is, becauſe it ought ro be 
levied of that expꝛeſly, and there it is ſaid, if Tenant intail of an advowſon, do 
le vie a fine of che nomination, that ſhall not bar the iſſue, and yet in effect that is 
the advowſon, and becaule it is not levied of that expeſly, it is not good, and tien 
foz the pꝛecedent agreement that is indeed, that the fine ſhall be ſoz the extinguiſh⸗ 
ment of che rent, and what then will that pꝛove, that the fine was levied ol the rent, 
and here the writ of Covenant was not bzought of the rent, and pet J agree that 
agreements which do lead ules of fines, will qualifie them againſt the very nature 
of the fine, as the caſe of the Lord Cromwel and Puttenham in Dyer: but Y 
do not hold the agreement will extend over the nature of the fine, and therefoze this 
beffigg a rent in gꝛoſs, it may paſs bythe name of land, and the avermenthere icon * 
frary to that which doth appear upon the Reco2d, and then not compꝛiſed is a good 
plea ; but his ſhall not be tried by the Countrie, but by the Reco2d; as 12. H. v. 
16. fo2 it is only to infozm the Court, that the partie had miftaken the Law, and 
ſhall be tried by the Court, and not by a jury in the Councrie, as Attoe fat, and 
ſo upon the whole matter of the caſe J conclude my argument, and pzay judge- : 
ment fo: the Avowant ; ſee after Hill. 22, Jac, 
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112 Ralph Holt and Rand e Methol Verſ. 
Verſ. Robert Holt. Peck. 
Mich. 22. N 
Jac. C. . L * 
ASS, The reſidue of Michaelmas Term in the 
two and twenticth year of 
King James. 
Ralph Holt and Rand againſt Robert Holt. 
Alph Holt and Rand were jor nd, and ſeverally bound in an © bligation to 
Robert Holt, and he took out ores againſt them by ſcvcral Præcipes, and 
he had two ſeveral judgements, and took out iwo ſeveral Executions againſt them 
of one Teſt, (S.) a fieri facias againſt Rand, and a Capias ad ſatisfaciendum a- 
gainſt Holt, and the queſtion was, whether che wrics were well awarded, aud 
whether when one is Executed the other is diſcharged, and Serjeant Crew urged 
Sir Gille 15. H. 7.15. if after a Capias executed, he map not have a ſcire facias agamſft the 
— ſame partie, and he cited a caſe to be adjudged in the 13. year of King James, be- 
E. 


tween Crawley and one Lidcat, where two jopnt obligozs, and the obligee did 
tue chem, and had t wo ſeveral judgements againſt them, and he cook an clegir ag ainſt 
one, and a Capias againſt the other, aud he who was taken upon che Capias 
bzought bis audita querela by which he was diſcharged of the execution, foz in ſo 
much that he had taken an elegit againſt one, he is concluded to take any P:occls 
againſt the other as well as againſt him, who had the elegit ſued ag ainſi him, and 
ſo is Cook 1. 31. and pet ſome books are, if the fieri facias is lerved fs2 part, be 
map have a Capiasfoz the relivu?, and ſo is the 18. Ed. 4. and o Ed 4. 3. but 
here the fieri facias was executed fo2 all, and foz that no Capias ad ſatis fac ien- 
dum ſhall iſſue in this caſe : but Waller one of the Pzothonotarics ct ed a coſe in 
this manner, chat if a noble man and anocher be bound in an obligatiou as brfoze, 
and the obligee had ſuch a judgement, as here in this cale, he map have an elegit 
againſt the noble man, becauſe that the firſt Pzoceſs againſt him is y ſummons 
and diſtreſs, and he map have a Capias againſt the other, oz a fieri fac1us; but 
Hutton denicd this caſe, and ſaid, chat he ſhall have the (ame crecution agawſt 
both; foz as this ought to be one ſattsfaction quo ad ec, ſati fationem, ſo this 
ought to be one fe2 the manner alſo, aud though in this cale, that the Capias was 
not well awarded; and Harvey Iuſtice agreed to that. 


Methol againſt Peck. 


Echol bzought an action upon the caſe againſt Peck upon an aſſumption, and 
be declared that in conſiderot on, that the Plantiff would pay unto one pla- 
ford 5 2. l. to the uſe of Peck ſuch a dap gc. Peck pꝛomiſcd co reveliver his bond 
in withh he was bound in the laid ſumme, when be ſhould be requiſted co that; 
and he laid that he paid the 5 2,1. to the uſe of Peck, and that che ſaid Defendant 
had not delivered the ſaid obligation licet ſæpius poſtea requiſitus ( ſuiſſet,) any 
upon the iſſue of non aſſumpſic, it was found foz che Plantiff, and now it was 
moved in arreſt of judge ment, becauſe he had not ſhewed thi day, and the place of 
the requeſt, but che Court #c. Hobert, Hutton, and Harvey were of opinion, 
that judgement ſhall be given foz che Plant ff; and pet they agreed he might have 
demurred upon the declaration, and that was good, and alſo they held, if that hay 
been generally ſæpius requiſitus &c. tt had not been good; becauſe the requeſt is 
parcel ofrhe pzomile, and therefs2e ought co be pꝛeciſely (ec down to be after the 
pzomile, and the payment of the 5 2+ 1. but here thep ſaid, fo2 che time it is very 

well 
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well expꝛelled by this woꝛd poſtea, and thete is not any defect but only in the Mich. 2 
place, foz poſtea implies, tyat this was after che pzomile, and payment of the p "_ 
money; and Hoberr (aid, that all che points of the declaration quoad the ſub- Jac, C. J. 
ſtance ate good, only it fails in the place where the requeſt was made, and this va⸗ 
ried by the illue, and all the reſt is ſufficiently alledged to aſcertam the Court, that 
the pꝛomile is bzoken ; and Hutton (aid, that in his opinion ſuch a requeſt ought 
to ve given in evidence; but Harvey ſaid, that though the requeſt is parcel of 
the pzomuſe, and cyat ought to be ſufficiently alledged, and ſo it was here, ſo that 
the Court may give judgement ol that, aud he ſaid, that poſtea requiſitus had te- 
lation tothe time of the pꝛomiſe, and che payment of the money: and judgement 
was given accopdingly fo the Plantiff, in ths ſaid caſe. 


Sir John Davis priviledge denied. 


Ote that this day being the 26. of November, Davis who was the Rings 
N firſt and chief Ser jeant came to the Bar, and he offered io move the Court, 
and they refuſed to heate him, becauſe his courie was gone in his abſence, and he 
claimed his pꝛiviledge, that che Rings Serjeant might movz at any time : but 
Inſtice Hutton anſwered that 20. pears agoe, when he was made Set jeant, there 
wes no ſuch cuſtome, 82 priviledge, except they maved fox the King; and ſo ſaid 
Inſtice Winch alſo, and he ſaid, that though of late time ſuch favour had becu 
gien to them; pet that was ex gratia Curiz, and this was an evil cuſtome, e- 
ſpecially now when che King had five Serjeauts, and he uſed to have but two, 
and ſo they told him they would not allow of any ſuch pziviledge, oz pzerogative, 
neither would they hear him upon avp ſuch account, and they ſaid perchance of ta- 


vour they might hear him. 


Auſtin againſt Beadle, 


Uſtin bꝛougbt an ejectione firme of lauds againſt Beadle, and declared of a 

leaſe made at Hayleſham, and the Defenvant pleaded, that Hayleſham 
prædict. ubi tenementa jacent, is with n the five Pozgs, where the writ of the 
King runs not, and ſo he pleaded to the juriſdiction of the Court, and the other 
repliev, that the Town of Hayleſham was within the Countie of Suſſex abſque 
hoc, that it was within the five Bots, and upon that the Defendant vemurred, 
and it was argucd by Finch, that the traverſe was not good; and he ſaid, that he 
ought ts have traverſed, abſque hoc quod villa de Hayleſham ubi tenementa 
jacent is within the five ]Pozts,f02 the veritie was. chat it was part in the five Pozts, 
and part in the Connie of Suſſex, and the land lies in that part which is in the five 
Ports; and fo2 that he map not take iſſue upon that traverle, for then it will be 
found agatnit him, and ſo he ſaidie was held 50. Ed. 3. 5. that the Plantiff in 
ereſpaſs there in his declaration and replication he diſtinguiſhed the part, and ſo the 
Plancif7 ought here, but it was anſwered by the Councel of the other ſide, and res 
ſolved alſo by the Court, that the traverſe is good, and that the Bar is naughe, 
and if the Jlantiff map not traverſe in other manner, aud that the Defendant in 
his Bar, he ought to have made hus diſtiuction, and every plea which goes to the 
jurildictton of the Court, ſhall de taken molt long againſt him who pleads that, 
and the traverſc here ought to be ts the Town, aud not to ubi which was idle, 
fo2 the law ſaiv as much, and we ds not imagine apy fzactions of Towns, and ſo 


{A conclude the Plantiff ought co have judgement. 
- 
Q. Aſley 
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IE a caſe between Aſhley and Collins, it was agreed clearly by the Court, that 
if au infant made an obligation, and after he being ſued upon that, an Attorney 
without warrantſuffers a judgement by non ſum informatns, that this was no 
cauſe to grant an audita querela, aud upon the opinion of the Couzt, che audita 
querela was quaſht, ko; it was ſaid, he ſhall have a writ of erroz if he were within 
age, and it he was not then he ſhall have his writ of diſceic againſt the Attoznep. 


Anthony Gibſon againſt Edward Fyrrers. 
Pas 7 / 20. 
Nthony Gibſon bzought an Action of debt of 1000. 1, upon an obligation 
made the 1 1th, of December 21. Tac. and the Defcndans came and deman⸗ 
ded Oper ofthe condition, and the condition recited chat, whereas there were dif- 
ferences between the ſaid parties, concerning ſome actompts, now they had fox 
the final determination, of them they had pur themſelves upon the award, and ar- 
bitrement of Gerrard de Malines to be made befoze the laſt day of December next, 
if cherefoze the ſaid Edward Ferrers his Executeꝛs ec. ſhall and do fo2 his and their 
parts perfozm, ſtand to and keep the ſaid Arbitrement of the ſaid Gerrard de ma- 
lines, that then #c. quibus lectis et auditis idem Edwardus dicit quod ptædictus 
Antonius Actionem ſuam verſus eum habere non debet; becauſe he ſaid, that the 
ſaid Geriard de malines did not make any Arbicrement: and the othet replied 
and ſhewed an Arbitrement, which he did award to Gibſon intereſted to be paid 
fo2 monep among divers other things, and upon that the Defenvanc did demur in 
law, and it was argued by Bridgman Serjeant fo2 the Defendant ; that Arbitre- 
ment is void, fo2 it is fo2 the payment of intereſt ; and J hold that Arbicratozs 
who are judges indifferently choſen, map not awerd intereſt to be paid, foz that is 
an unlawful thing, foz all the Statutes which have been made concerning uſury, 
have branded that to be unlawful, and choſe differences which are ſumicted, oughe 
to be intended to be lawful differences, and he cited a caſe in the Kings Bench, 
where an action upon the caſe was bzought, upon a pꝛomiſe made upon couſidera- 
tion, that if the Defendant will fozbear the p2iacipal together with che intereſt, 
that he will pay that at a certain day; and it was adjudged, chat the action lies, 
becauſe thete was no certain intereſt ſec down; foz he ſaid, if the certaintie ofthe 
incereſt had been ſet down the couſideration had not been good; and then if this 
thing be ſo unlawful chat a man map not binde himſelf by bis pꝛomiſe, then à for- 
tiori Arbitratozs map not award that; and foz another reaſon it is void, becaule that 
intereſt is awarded, fo2 the time after the ſubmiſſion was made, and ſo Apzay that 
the Plantiff map be barred. l 
Hendon contrary, J hold the award to be good; foz though that Chall be void 
fo2 che intereſt, pet it (hallbe good fo the reſidue, and then the non payment is a 
breach ok che condition, fo: where an award is made foz a thing againſt the law, 
aud fo2 another which doth ſtand with the law, this is good fog one, and void fo 
the others, ſo here. Secondly, this award is not fo; intereſt, but rather fo2 che 
damage fo2 che fozbearance of the money; but admit that this were foz direct uſu- 
ry, pet that is not void; my bꝛothet Bridgman had cited a caſe where an aſſumpſit 
fo2 uſury was doid, A know well what the judgement was; fo2 I was of Couns 
cel in thecaſe, and much was laid in that ag ainſt uſury, and Glanvil was cited 
Lib, 9. cap. 14. which ſaid, that an uſarer did fozfeit bis goods; but that is to be 
intended of ſuch, who live by che common oppzſſion of the people; and there was 
not any precedent found where a contract fox ulury was void: Noy, the 26. Ed. 


3. 24+ 
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3. 24-debt is bzought fo2 money given foz uſury, and admitted, and the Statute Hill: 22. 
of the 13. Eliz. and 37. H. 8. which were made againſt uſury, ſhsll be fzibolous, Jac c by 
if ſuch contract ſhall ve meerly void ; fo2 they made only ſuch contracts to be void, — 
as were made fo; abo ve 10. in the 100. and ſo J pꝛay judgement fo; the Plantiff. 


An action upon the caſe was bꝛougbt fo2 calling one chief, and che other did 
juſtifie the wozds, and ſaid that be was poſſeſſed of a Peifer which was pzivately 
taken fzom him; and chat upoffſearchhe found that in the poſſeſſion of the Plan» 
tiff with his ears cut off, and marked wi th the Mark of the Planciff, and it was 
ruled, that this was not a good juſtification, fo the matter is not ſufficient - but 
he ought to have expzeſly aberred that che Peifer was ſtole fjom him, and atcoꝛ- 
dingly it was adjudged. 


Hillary Termin the two and twentieth 
year of King James in the 


Common Pleas, Anke los. 


7 2. Dom, e 1. £& 


TY reſivue of the caſe between Cooper and Edgar, and now this Term Ser je- 27 5. . . 9,1, 77 

ant Crook argued the caſe foz the Plantiff, and after a recital of the caſe, he [zi 6 Fo, 

that the general queſtion is, whether the Lady Cefar had any eſtate by this ne, 7 a 

02 whether the old eſtate fo2 life remains; foz i the hav the one o2 the other, then J. Jen. 3989. 5. E. 

it ſhall be againſt the Plantiff, and he ſaid the points which J will inſiſt upon are 

four, Firſt, whether theſe wozds do make a pꝛecedent, oz a ſubſequent condition; 

fo if the uſes do not ariſe till there be a failing of the payment, then it is on mp ſide, 

but if the uſes do ariſe befoze, then indeed it is againſt me, and J bold that no uſe 

will ariſe till there is a default in payment; in which J will obſerve, chat che 

wwo2ds are all in one period, and one ſentence, and till the firſt of September the 

uſe wil remain in Robert Foyne ; fo2 here the ſame is voluntarie, and it is wich- 

out any conſideration, and then what doth the Law ſay till the condition was per- 

fozmed, the uſe was in him and his heirs ; the grand doubt is, whether ( fi ) hers 

made a pꝛecedent 02 a ſubſequent condition, and J hold that (ſi) is alwapes a note 

of a pꝛecedent conditton, if it may Rand with the law, and with the intentions of 

the partics, but if it doth c2oſs either of choſe, then that is a ſubſequent condition, 

and yet J agree if (i ) is annexed to an eſtate which paſſeth vp liverie, then this 

is a ſubſequent condition, and the ſame if it be annexed to a grant which is execu- 

ted, but ik ic is annexed to a grant which is erecutory, then that is a nate of a e- 

cedent condition, and ſo is Bracton lib. 2. fol. 190. where there is an cxample, and 

the placing that firſt oz laſt is not material; and in the cale of an uſe which is exetu⸗ 

cory as this is there till the (ik) is perfozmed nothing will paſs; plowden 

172. nay, the caſe of14. H. 8. by Brooks and by Brundwel, if I covenant that 

another ſhall have my land when he marries mp vaughter, no uſe will ariſe till 

he marrie her, aud the caſe of Colthirſt pꝛoves mp difference both the wayes, fo 

the leaſe was made to Henry and his wife fozlife, the remainpct to William ft ipſe 

inhabicarer &c. ans it he die in che life of Henry oz his wife, that then it ſhall re- 

main to Peter, there the fir (ſi) is a p2ecedenc- rondition, fo? if he do not die in 

the life of them, then Peter ſhall take nothing by that; and to this pmpoſe there 

is a notable caſe 13. H. 6. 7. where a man n:ade two his executozs, and ifthep dia 

retuſe to adminiſter, then he made two others within 3. moneths after his death; 

and ruted tht in the mean time they are not cxeeutozs ; and pet ( fi) was platen 

in the ſubſequent place there, and there was acaſe H. 33 Eliz. between Tennings 

and Cawman, where a man made his will, and deviſed his lands to bis ſon fo; 3. ; 

years ; and afterwards appointed, that oy wife whom he made Executrir din F 
2 not 
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not luffer him to injop that fog 3. pears, that the ſon ſhall be execttoz, and the 
queſtion was, whether the leme was executoz in the mean time, and there Ander- 


ſon ſaid, that this was a pꝛecedent condition; but the other Juſtices were againſt 


him, becauſe it was a thing of continuance, and there thep agreed the caſe of Col- 
thirſt, that the woꝛd ſi ipſe inhabitarer are a ſubſequent condition, becauls it ts a 
thing ok continnance which map Le miringed and bzoken every year ; and there 
was a caſe in this Court 29. Eliz. Rot. 854. betwecn Iohnſon and Caſtle, where 
a man deuiſed his term to his youngelt (on, if he live to the age of 2 5. pears, and 
did pap to h's eldeſt bꝛocher ſo much money, and agreed no eſtate paſſeth till the 
age of 25. years, and papment of the money, and the reaſon was, that a deviſe 
executozp may depend upon a pꝛecedent condition, and ſo here the uſe isexecutory, 
and nothing paſſech till there is a failing of the payment : like to the caſe of the 


15, H. 7. where a grant is made upon condition, that if che Grantee pcrfozm ſuch 


a thing he ſhall have iuch an Annuitie, there nothing doth paſs pꝛeſently, and ſo 21. 
Ed, 3. 29. where aman waghounp in an ohligaunn, nat to infeaff when he came 
to the houſe of Anceſtoz ec, vide the caſe, and here in our caſe, becauſe the condi? 
tion is, that if he do notpay chat, then hehall4aveit to her and herheirs ; there» 
foze it is apzecedent condition, and if the uſe had beeu limited co him tf he marrie 
his daughter ſach a dap, in the mean time no ule tołll ariſe, becauſe the limitation 
is co him upon a thing not executed, and this being all in one ſentence, no uſe will 
ariſe in the mean time; the ſecond point is, whether the heir of Robert Foyne 
may pap that, 02 is bound to per om, that then the law dilpenceth withthat; fo2 
it is limited if Robert do not pap, and ſs it is perſouall co him, like to the caſe 
in Plowden, when a thing is reſerved to be made by the perſon of a man, noother 
man may perfozm that, neither the heir noz pet the Exetutoz: as in Dyer 66, 8. 
H. 4. 19. 21. Ed. 3. 29. where the heir is not named, he is not charged, and 10. 
Ed. 4 12.11. Ed. 3. 16. and ſo in this caſe, becauſe it is perſonally limited to 
Robert Foyn : and ergo it he do pie, there the law will not compel che heir, and 
that is the reaſon of Littletons caſe, fol. 76. fo there though the father Peꝛgaged, 
and the ſon is not named in the condition; pet becauſe he had an intereſt in the con- 
dition, he may perfo2m chat, and ſo the caſe fol. 77. the feoffee of the feoffee may 
perfoʒm that, though it is annexed to the firſt feoffee only, and this is fo2 the ſal- 
vation and ſafetp of his eſtate, and in che firſt caſe being in A. Pozgage the law 
ſai, that the heir ſhall not be pꝛe judiced: but when it is a voluvtarie Act, and 
in point of diſcretion to the father, there the ſon may not perfozm that, and here 
the law had pꝛebented the father in the point ok election, ergo it is diſcharged, and 
it is like to the caſe of the Counteſs of Arundel, where a thing is annexcd to the 
perſon of a man, ns other may perfozm it, and ſo here the heir map not perfozm 
that, fo2 it is diſcharged by the death of Robert. Thirdly, admit chat te map 
perfozm-that, then the queſtion is, whether default of notice map not excuſe, and 
here che Lady was a partie to this condition in the indenture, and here the igno- 
rance of the fact may excuſe, aud when the law doth put a man upon a neceſlitie, 
there it will excuſehim as 44. Ed. 3.61. and 50, Ed. 3. 39. and ſo the Law will 
not impoſe a neceſlitie of notice upon him. 


The reſidue of the caſe of Cooper and 
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ut Crook ſaid, that he being heir is bound to take notice; but foz anſwer 
co that I will cite you one expzeſs caſe, Francis caſe Cook 8. foz there the 
beir was not bound to take notice of the pzoviſo in the feokment without notice gi⸗ 
nen to him of it: Winch, that caſe directly complies with our caſe, and ſo Far- 


mers caſe Cook 3. lefſee ſo years in polſeſſion levies afine, that doth not bar che 
reverfioner, 
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reverſioner, becauſe he continued in poſſeſſion at the ſame time, and he hadnotuo» Hill. 22 
tice of that, and here if the Anceſtoz had not died ſeiſed, there had been ſome co Jac. C 75 
lour that he might have had notice; and thts differs fyom Littletons caſe, where 
the heir may pap the Po2gage, that in that caſe he ought to take notice at his pe- 

ril, becauſe he did not die ſeiſed: and ſee 4. Coo, 8. where land is given to cxe- Corbets caſe, 
tutozs to take the pzofits, there reſolved that default of notice deth not hurt iht m, 
but they ſhall hold againſt the heir: now koz that laſt point, whether the eſtate foz 
life is ſaved by the Statute of che 27. H. 8. o; whether it is gone by the acceptance 
ol the fine, and J think it is gone, and pet J agree, if it had been leſſee for years, 
it had been within the ſaving of the Statute, becauſe he is but a conduit pipe to 
convep that; but in our cale when it is by limitation of the uſe , then it will 
not be ſaved, becauſe that it is by her own pꝛobiſion that the uſe is ſo limited to her, 
and ſo the law will not aid that; and by the common Law it is an expꝛeſs determi» 
nation of the eſtate: 1. H. 7, allo the caſes of Tenant foz pears, being within the 
ſaving ofthe Dtatute doth in no ſozt help this caſe, fog it may well Rand with the 
eſtate; but out of the freehold the uſes do ariſe, * and beſides che law will not pꝛo- 
vide fo2 him, who had not pꝛovided fo himſelf: as 5. H. 7,7. if a man made 
a gift intaile rendring rent, the Law will not raiſe anyother cennre, and it is a 
rule in law, that a man ſhall not take an eftate by implication, where be had cx- 
nelly limiten an eſtate co himſelf, and to that purpoſe there was a good caſe Hill. 
13. Hi. betwern Richmond and Bowcher, where a leaſe was made rendrtag Co. SCN. 2/7. 
rent to the lello} his executo)s and his aſſigns, and there the leſſo2 died, and it . A. J. 2.57. Hub. 9. 
was ruled in that caſe, that the Executozs no} the aſlignes ſhall not have that, no: Seon. 214. 

the heir, foz it was not reſerved co him, and in 16. Jac, one Farmers caſe, where 

luch a leſſee fo pears took a feofment with au intent to ſuffer a-recovery ; but he 

continued in poſſeſſion two terms after, befoze he ſuffered the recovery ; and pet it 

was adjudged the Term foz years was ſabed : but here he being Tenant of the 

freehold, this may not ſtand with the limitation of che uſes: and ſo I ap judge- 

ment fo2 the Planciff. 


The argument of Dawenport 
Serjeant, 


Avenport to the contrary, after a Recital of che caſe ſaiv, that he thought 
D his to be aſublequent condition, fox dere are two uſes limiced, and ſo thete 
is two conditions foz the firſt (i) if he do not pap this is ſubſequent, and the eftate 
doth pzoceed ; but rhe other is pꝛecedent, aud the eſtate is ſubſequeue, and the ſole 
vſerence when (if) makes a p2ecedent, and when a ſubſequent tonditton is upon 
the wozds, fo in this caſe wozds make the caſe, and if the eſtate is limited firſt, 
and then the condition ſeems anneted in woꝛds to determine that, in thatraſe it is 
a ſubſeguent; but if che Aet is firlt appointed to be made, aud then che eſtate is 
limites bp expꝛeſs words, chere the eſtate will not begin till the runc is perfozmed ; 
and ſo is the very difference 1.4. H. $. 22. and there the pjinripal cafe is adjyvgev 
co be ſubſequent, and upon that difference is 15. H. 7. and Cov. y. whete the elfate 
is firſt limitev, and then the c annitton is after chat, and the meantag of che part 
was, that the Lady ſhall have the fee if the other weil not tederm that; 5 de- 
[4 


fired to be ttiev by no other taſes, then thole which my hother Crook had cited ; 
Mary Portingtons cafe (fi ) is a pyoper wozd.to determine an Mate, the 
eFate ouche to be defoze; and fo2 the difference between things exec and 
things Execmtory under favont chat is no difference, but that ts as the wor are 
placed; end  venie the cafe df Executo2s put by mp tyother Crook, 9 
it is a ppeſent eſtate, rn an 

point, whether it was diſcherrd by the death of + 02 whether the — 

p. 
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J. Jon. 389. JE. 
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F- . 77 2. h. 3. 
2. Herr. n. 27. {P-I. LS. 


do not pap 20. 8. the firſt of September, then that ſhall ve to the ule of the Lady, 


Hill. 22, Pay that, and A think that its impoſſivle to avoid; Mr. Lictleron and mp bothers 
3 ac. C. Y. difference ol Moꝛgage is no difference ; and Littleton ſaith, that the heir may per» 


fkozm chat, becauſe he hath an intereſt in the condition; and the reaſon is not, be- 


cauſe he is charged, and ſo the caſe of the feoffee may perfozm that, and pet in both 


caſes it is annexed as perſonally as it may be; and Sect. 3 37. no mention is made 
of the Bozgage ; but its in this caſe, if the condition had been that a ſtranger 
ſhould pap that, then this is meerly perſonal : aud ſo 1s Hill, 28. Eliz. between 
Waltham and Aſhworth, if an heir is bound to perfo2a1 a condition, then a ſtran- 
ger map not perfozm that, but any who had an intereſt as Gardian in Soccage, 
02 Chivalry; and here by reaſou of the intereſt of the heir, by the non-payment be 
hap bzoken the condition, fox this is an herevitarie-condition oz limitation, by 
wyich the heir had an intereſt : now foz the third point, whether he is bound not 
having notice; and J do conceive that, becauſe the notice is anccſtrel, and he was 
partie to that, and ſo there was an oziginal notice upon che agreement which is al- 
lo hereditarie, and diſccnds to the heir; and that ſhall foxce him to take notice of 
that at his perill; but if it had been collateral to the father, there J grant that will 
not binde the ſon without expꝛels notice, as in Francis caſe : fa there was not any 
Act by which the father was bound to take notice, and J deſire no better caſe, then 
Sir Andrew Corbets caſe. Fourthly, the eſtate foz life is not dzowned by the 
common law, neither by the Statute, koz it is g2zounded upon che Condition, and 
lo there is not any Surrender in the cale, and when an agreement is, that ſuch a 
fine ſhall be levied, now that ſhall be underſtood to be meaut only of the reverſion, 
and he cited Sharingtons caſe, where Tenanc fox life levied a fine upon conuſance 
of right, to him in reverſion to the uſe of others, cheze becauſe it might not appear 
tobe otherwiſe, the eſtate of the Conuſee was ſaved: and Farmers caſe where a 
leaſe was made to Farmer fo2 pears rendriag rent, and after he bargained and 
ſold the reverſion fo2 41. years, and then made an indenture between the leſſoz, 
and the leſſee, and one of the bargainees, that che recovery ſhall be ſuffered to the 
uſe of them and their heirs, and adjudged the reterſion foz years was ſaved : and 
ſo I pꝛay judgement fo the Defendanc. 


The argument of Ser zeant Finch 
Paſch. 1. Carol. Ale 16. 


4 


Nd the following Term the caſe was argued by Henage Finch Der jeant of 

the King foz the Plantiff, and he ſaid, the firſt point is, whether this made a 
p2ecedent 02 a ſubſequent condition, in which. there had been much Logick uſed, 
and it had been (atd, chat it is a rule in law, that when a tate is firſt limited, and 
there are wozds of condition co deveſt, tyat in that cale there is a ſubſequent condi⸗ 
tion which gzound J will not denie; but J denie chat here the eſtate is firſt limited, 
fo though that ſecms to be in wozds, yet it is not in theincents of the parties, but 
here firſt J will note an 8)dinarp difference in ou books, that pzoviſo aud ſub con- 
ditione are notes of a ſubſequent condition, ( fi) of a pzecedent condition, as 
appears by Mr. Littleton ; and the reaſon of this difference is, becauſe pꝛoviſo and 
ſab conditione make a full pzopoſition, and ſs doth not the woꝛd ( fi; ) and Jcom- 
pare that with Henry Finches caſe, where aut and alibi never begin a ſentence, 
and ſo ( ſi) never made an entire pꝛopoſition: but che pꝛopoſition is, that the fine 
ſhall de to the uſe of the Lady, if Robert do not pay, which is an Pppothetical pꝛo⸗ 
poſition knit with a copulative conjunction, and then the antecedent ought to 
be ( fi, ) fo2 all doth depend upon that, but it hach been objecced, chat this is nat 
an antecedent, ko it is put in the laſt place, but I ſay put that where you will ( f< } 
will rule the ſentence, and will have a conſtruction in che firſt place; (S.) if Foyn 
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and her heirs, and there are many caſes, where (ſi) being ſo tranſpoſed will make Hill. 2 2, 
a precedent condition 1. H. 4 4. where the Judges will receive the Actozney of the vou- ac, C. P. 
chee if his Waſter will couſent, there he is no Attozney till he do aſlent 3. H. 671. 
per Martin a man made another his Executoz, if he will be bound co I. S. in that 
caſe befoze he is bound to I. S. he may not maintain an action as an Executoz ; and 
ſo by thoſe authorities 7. Ed. 3.41. 14. H. 8. Whiſtlers caſe, and Dyer 159. now 
fo2 the ſecond point, whether by the death of Foyn the condition is diſcharged; 
and J holo that it hath diſcharged that, and J hold Littletons caſe , where a day 
is limited, and where not will aid me: and J conceive that in many cales, where 
Acts are not judicially annexed to the perſon of a man, pet they may be viſchargey 
by the death of che parties, if they are Colateral Acts; and put the caſe, that che 
uſe had bern ſo limited, that if I. S. do not pap ſa much money befoze #c. now if I. 
S. vo die befoze the dap, it is no queſtion but that the condition is diſcharged ; and 
alſo if it had been limitted in this manner if Foya do not pap this ts a ſtranger, 
ther by death allo it is diſcharged, and the difference J couteibe is, when the mo- 
ney is to be paid as a duty, ans where as a penaltie, and this difference I learn of 
Mr. Plowden in the argument of Sir Thomas Treſhams caſe repozted by the Lord 
Cook , and alſo by the Lord Dyer, and by Dyer it is ſaid, chat ſuch a ſumme 
of money to be paid to the feoffes is not my duty, and therefoze I ſap this Colate« 
ral Act is meerly diſcharged by the death of Foyn - and Littleton ſeems to im- 
plie ſo much, fo in all the caſes of Moꝛgages, he ſaith, that the Executoz oz hc it 

map pap that, but when he comes to ſuch a feofment made to the feoffee to pay mo- 
nep on his part, he ſaid, that if he alien the land the partie himſelf oz the vendee 
map pay that, but not the heirs, no Executozs of the feofiees; and there was a 
caſe 18th. Eliz, in this Conrt, A. levied a fine to B. and his heirs upon condition, 
that il he pap ſo much to the ſon of A. when he comes to the age of 18, pears, then 
to the uſe of B. and if not, to A. and his heirs, and the ſon died befoze the day, and 
the opinion was, that B. ſhall have that: now fo the laſt point, whether the eſtate 
foz life is gone, and I hold that it is, and here he agreement of the parties hinders 
the operation of the law, and that law will not pzovive fo him, that pzovides not 
fo2 himſelf, and che Lady her ſelf was partie co the limiting of the uſes, and ſhe 
covenanted that (he will be ſeiſed by vertue of che fine, ano under the condition 
in the indenture, and ſo it is a plain Surrenzer of her foꝛmer eſtate, and is A pꝛap 
judgement fo2 the Plauriff. 


— — 


The argument of Serjeant Hendon 


to the contrary. 


Endon contrary, there are 3. points. Firſt whecher this be a pꝛecedent oz 2.D.10- . 2. 
a ſub:cquent condition, and I concerve it is ſubſequent, and here the inden⸗ 27. iel. IA. ꝙ. l. | 
tures being but to declare the uſes of the fine, and not to create anyuſe, ergo it | 
ſhall be guided by the inteuts of the parties appearing in them, and ſo is the Earl 7172-3, 
of Rutlands caſe Cook 5. and Dyer 357. and Shelleys caſe, and the meaning of 3. O. 2/9. //+ 3. 
the parties was not toraiſe any uſeto Robert, but onip a poſſibilitie toreduce that + 9.9. 2. a 
by the p:rfozmance of the conoition, and firſt it is here ſaid, that the Conuſee ſhall © ; 9 5 52 
be leiſed to the uſes hereafter erpzeſſed, and under the conditions, and then the 2. Ab- A b. 35 2. 
uſe ought to pꝛeceed the condition, fo2 no man may ſtand ſeiſed under the conditi- //- [0. 
on; except the condition is ſubſequent co the ule to ariſe. Secondly, when is the 
uſe to ariſe to Robert, ſurcly when he payes 10. 8. and then in the mean time the 
uſe is to the Lady and her heirs, fo runc had here relation to, when as it is ſaid 
in Boles caſe Cook 3. and in Grants caſe cited in Loves caſe Cook 10. and 17. 
Ed. 3. 1. all which caſes pzove that t en had relation to when, and befoze this 
when he had nothing, and this doth appear to be the agreement of the parties; and 
now 
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The reſidue of the caſe of 
_ Gibſon and Ferrers 


Hill. 22. now fo2 the wo zds themſelves, I take it that they make a ſubſequent condi tion, 


Jac. C. P. 
.. 


ano ſo it is here limited in intention, and fo2 that in matter allo; and it is ſatd in 
Colthirſts caſe in Plowden, that if the eſtate doth firſt pals reducible upon condi- 
tion, then it is lubſequent, and here it is limited to the Conuſce and his heirs, if 
the Conuſoꝛ do not pap : but here it hath been ſaid js inverſio verborum, and the 
cauſequeut is placed vifo;e the Antecedent, and this hath been pzoved by Logick: 
A niver knew caſcs in law to be expounded by Logical and Grammaticai learu- 
ing, but by the intentions of the parties, and here J conccive that the cltate is 
v: ſed in the Conulce by the fine, and ſo the condition is ſubſequent : but admit 
it is Cxecu:orp, and J ſap concerning that there are thele differences; that il the 
ſtate of che thing g2anted is execuiotp, aud that the condition of the thing g2ans 
ted is Executorp, and the condition is to remain with the eſtate, ſo long as the 
eſtete doth remain, the conduion is pꝛecedent: 28. E. 3. 24. 3. 1. H. 6. 32. but 
il the condition be but one time to be executed, and that not contained with the 
eſtate, then it is ſubſequent 10. Eliz. Dyer, Calthorps caſe: but here our eſtate 
is executed, fo: it is cxpzcſly limited to the Lady Ceſar aud her heirs, which takes 
awap all implied uſes, ſo that no implicd uſe (hall reſult in the mean time, aud ſo 
75. Aſſiſes laud given to a man and to his heirs, if he have heirs of his body, now 
this (if) is ſubſequent, and ſo J conceive that it is not acondition limply, but a 
conditional limitation, fo; it appears by Mr. Littleton, becauſe it is no othetwile 
expꝛeſſed, and another reaſon is, becauſe the condition is annexcd to the future 
ume, ergo that is ſubſequent, and pet Fgrant there is a difference betwixt ſuch an 
eſtate conditional annexed to au intereſt, and where it is is annexed to an authoritie, 
it may be pꝛecedent, but fo2 an intereſt it is ſubſequent, as is the taſe of Bracton 
lib. 2. fo. 3. and now foz the ſecond point, whether the heir mop and ought to per- 
tozm chat, and J doconceive that he is, and it is not annered to the perſon, be- 
cauſe it is real, and doth ariſe with theland. Secondly, yet the law doth expect 
who ought to habe perfozmed that, but it is the pcrfozmance it ſelf which the law 
doth reſpect ; 4. E. 3. 2. luch condition real which doth ariſe wich che land, and 
in ſuch a caſe no nstice is in that caſe requiſite: and the laſt point is, whether the 
ellate fo life is gone, and J hold that it is ſaved by the common law of England, 
foz the fine only is as the grant of the reverſion by the cxplanation of the inden cute, 
and then there is noſurrender in the caſe; but when che conditicn is pezfozmed, 
the eſtate fo2 life doth remain, and ſo was it reſolved in Mr. Manſors caſe; and 
pet I agree that alitle matter will make a ſurrender; and Mr. Ruds caſe where 
leſſee foz pears of an advowſon, was pzelenced by the Pat zon, that was a ſurren- 
der: but the Statute of the 27th. of H. the Eighth at the end ſaved that, 
thoughit is to her own ule, fox the wozds of the (aviug are co every petlon, and 
their hcirs which hereafter ſhall be ſeiſed to anp uſe all ſuch fozmer rights, #c, 
poſſeſſion #c, as they might have had to their own uſe, in any lands whercofthep 
be ſeiſed to any othec uſe whatſoever 2 and ſo upon the whole matter J do conceive, 
that judgement ought to be given fo the Defendant. 


The reſidue of the caſe of Gib- 
ſon and Ferrers. Anke, Il. 


Ow the caſe of Gibſon and Ferrers, which ſee befoze, was argued again by 

Serj eant Bridgman ; and he ſaid, as befoze, the award is not good foz the 
interell, and pet he now agreed that cobenants, bonds, and contracts ſo2 uſurp, 
are good in law, but pet it may not be awarded 17. Ed. 4. 5, if aman do ſubmit 
to Arbicratozs, they map not award chat he and his wife ſhall levie a fine, but if 
the partie himſelf do pꝛe miſe that, this is good, and ſhall binde che wife to pezfozm 
that; and beſides he ſaid, that here is an award made only of one ſide, and nothing 
. is 
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is allowed co Ferrers, and ſo not good : 9. Ed. 4. 19. 29. H. 6. 22. and I pꝛay Hill 22. 


that the Planaff may be barred : Hendon to the conttaty: and he argued, if an 
award be good in any part, though it be not in chat which is aſſigned fo2 beach, 
pet it is good upon ſuch plea of nullum fecerit arbitrium ; and che other ſhews 
an awaro, aud allignes che breach, in this caſe the breach is not craberſable, fo: 
it is of the form, aud not of the ſubſtance of che action: but to that the Courc dip 
pꝛelentiy anlwer, that the tauſe of the action is the breach of the award, and this 
he ought co make apparent to the Court, fo2 otherwiſe he (hall not have any acti- 
on, and though the breach is not craverſable, pet is is of che ſubNauce of the action, 
foz upon (uch plea pleaded, he not only ought to maintain the award, but to ſhew 
the vreach, fo? it ſhall be other uule if it be found againſt him; and then Hendon 
aniwered to the other exception, that this is not fo; direct uſury, but is rather foz 
the damage, which he luſtained by the fozbearance of the monep, and pet if it were 
u intereit it is good, and then as to that which now had been agreed by my bꝛothet 
Bridgman, that contracts and obligations fs2 uſury are good: J ſap then by the 


Jac, C. P. 
—— 


laue ceaiou an aw ird fop that is good, fo whatſoever a man map contract foz, . 


the lame tying may be awarded; if che contract will bear chat, and nſury is not 
ma'um in ſe, but oaly malum prohibitum, and is good by our law, and here in 
this cale, though the Arbitratoz was veceiwed in che ſumme, pet alter the award 
made it is altogether certain, and an implied recompence is ſufficient in this caſe: 
bat the Court laid, that che caſting up of the accompts div not make an award, 
fo2 it is not a gosd Calculation, but the ending of the contzoverſies that doth make 
tue ward, but yet the opinion of the Court in this caſe was, that the award was 
gon, to; an Arbitrement ſhall not be taken abſolutely upon the bare wozds, and 
th Lourt did command the parties to come befo2e them upon the monow in the 
e reaiup, and as it ſeems this was foz mediation to make an agreement, fo2 the 


opium ſcemed ts be fo; the Plantitf. — 
The caſe of Hilliard and Sanders ar- ic, ſog. 
gued by the Court. 


| Uſtice Harvey this Term div argue the caſe of Hilliard and Sanders; which ſee 
1e(02e; an? after a brief recital ofthe caſe, he ſaid that his opinion was, that 
th» avopant ſhall not have return, becauſe that bpthe fine of the lands the tent is ex- 
tinct, and J am induced to be of this opinion by two things, che firſt is the agree- 
ment, and t e other is che favourable expoſition of the Statute of fines, to 
repole and quiet, and J will firſt chew the efficacte of fines at the common law; 
21, Ed 4. tb: Pryor of Binghams caſe, it is laid fo; a gzound and rule in law, 
ika thing be contained in afine either expieſly, oz implicitly, this is very good: 
and ſo is 44. Ed. 3. 22. 37. H. 6. 5. faq a fine is no moe then an agreement, and 
therefoze it is called in latin Concordia, and then ſee if by any wozds you map 
paſs this rent by the fine, and though the woꝛd tent is not there, pet il it be ſo ia 
folded in the lands, that is good with that, it is very good, and foz that 3. H. 7. 
16. 17. 21. H. 7 p20ves that by a feofmentof the land che rent doth paſs, and 
wherefoze not bp fine tuen, and this (all be within the Statute of 4. H. 7. any 
32. H. 8. and acaſe may be ont ofthe Statute of 32. H. $. and pet be within the 
Statute ofthe 4. H. 7. as the 2. Ed. 3. in Dyer though the feme after che death of 
the bus hand ſhe may enter upon the diſcontinnes of the husband, pet if (he do not 
within 5 pems the ſhall be barred, and now you ſee that the conſtruction of theſe 
Dt -tutes was alwayes fo ſettle repoſe and quietneſs, foz if ſuch a conſtruction 
ould be made accoding to the opinion of Choracon in Smith and Stapletons caſe, 
then it will de miſthievous, and foꝛ his opinion it was only in che wap of arguing, 


and pet I conrcetve he had the good opinion - the Repoxter, and without all queſtt- 
an 
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on it is a caſe of as hard a conſtruction as that is of Archers caſe, where the heir 
who nothing had in the land in the life of his father, did levie a fine, this is a bat 
fs2 ever, and the reaſon is, becauſe it is of a thing which is intailed, and he cited 
a caſe in Bendloes Repozts, where a diſcontinuee was diſſe iſed by Tenanc in tail 
who levied a fine, and the diſcontinuee entred, and then pꝛoclamations paſſed, 
that in this caſe the iſſue was barred ; truly J do agree the caſe of 36, H. 8, that 
that a fine levied of land did not bar him who had title of Common, oz a way, the 
reaſon is, becauſe there is no pꝛibitie, but in our caſe there is a pyivitie, and by 


Margaret Podgers caſe a Coppiholder is within this Statute, and in our calc the 


4 


rent paſſeth eſpecially in regard ofthe agreement, as in the Lord Crom wels caſe, 
and he cited a caſe primo Jacobi, between Gage and Selby in an ejectione 
firme, where Gage was Tenant in tail, and he levied a fine to I. S. in fee, and af- 
ter he levied another fine to the uſe of himſelf fo2 life, the remainder over, and his 
bother bzought a writ ef erro to reverſe the firſt fine, and ruled that he map not, 
fo the ſecond fine had barred him of any writ of erroz, and ſo I conclude the fine 
had extinguiſhed the rent, 


The argument of Juſtice Hutton 
to the contrary. 


Ucton contrary, the fine had not barred the rent, in which J will conſider 

the nature of fines at the Common Law, and they were of mightie and great 
eſteem, and fozce, as appears by the great ſolemnitie which is uſed in chem, as is 
preſcribed in the Statute of fines 18. Ed. 1. de modo Levandi fines, and he as 
greed that ſuch a fine by Tenant in fee imple will paſs that incluſively, foz by the 
releaſe of all bis right in the land a Signiorte is gone. J agree allo that a fine is 
but an agreement; but vet it muſt wozk accozding to the nature of the thing, as 
upon a writ of Peaſne, or of right of advowſon, a fine map be levied, and yet it 
is not levied of the lands, but of the advowſon, oz Digniorie, and ſo if the writ 
of covenant be one thing, and the agreement of another thing, then it is not good, 
and firſt I will pzove, that at the Common law ſines have been rejected when the 
writ of covenant did not contain the thing of which the fine is to be be levied, and 
if at the Common law a fine was levied of rent, there ought ts be a writ of cove- 
nant of that 18. Ed. 2. fines 123. and there the rule is gtven, that it is againſt 
reaſon to hold covenant of that which never was, and the rent there never was be- 
fore, but ought to begin then, and pet it is clear a man map create arent by fine ; 
but he ſhall not have a writ of covenant of that when it was not in eſſe befoze, and 
becauſe the concozy map not varie fzom that, therefs2e it was not received 38, Ed. 
3. 17, Kneyetput the rule, that a fine map not be of moze then is in the writ of 
covenanc, and when a fineis pzoperlp levied of that, it is by wap of releaſe : Fitz. 
fine x 00, and ſo I conceive here the rent doch not paſs. Secondly, here no man 
map plead that any fine is levied of this rent, fox this is fozced in by the name of 
land, which is abſurd, and contrary : and here is not anp fine levied directly of 
the rent, no} any Silver of the King paio fo» that, but only by the judgement of 
conſequence : and now fo che Statutes of fines, whethevit is a fine within theſe 
Seacutes, and J hold that it is not: aud J am of opinion that ifthe rent had been 
behinde befoze all che dayes of pzoclamation paſs, and the iſſue had accepted, that 
he is remitted : and the ſame law fs, if Tenant in taile of ſuch arent, and he ac- 
knowledge ſuch a fine with pꝛoclamations, and che pꝛoclamations paſs, now if bis 
illue had accepted the rent befoze the pzoclamations paſſed, he is remicted : and now 
fo2 the Statute of 32. H. 8, that is not taken by equitie, becauſe it is a Statute of 
explanation, which regularly may not be inlarged : and ſo appears in Butler aus 
Bakers caſe; and now foz the agreement («ſelf chat is not aup thing, fo this is 
by 
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The argument of the Lord ? Sir Robert Hitcham 5 123 
chief Juſtier Hobert & Verl. Brooks. 


— — — 


by a contraty name which may not be good: tike to the caſe of the Lo d Cremwe!, Hill 2 7 
foz chere was an agreement to raiſe a rent by fins, but here is an agretment to paſs Jac c Ry 
a rent by another name, aud will any man kap that it a man agree to levie a fine . 
rent by the name of an advowſon, that this twill paſs the tent; and J thinkrhar 

the caſe of Thornton is good law, and fo is alfo the caſe which is put aftg} that of 

the advowlon : and » I agree it Tenant in tall vo accept a fine wich render to 

another fox years, that ſhall bar him, becauſe that doch not wok a difcontinuagce, 

but otherwiſe where it is fo life, and ſo in my opinion the rent remains, and the 

avo want ſhall have judgement. | | 


The argument ofthe Lerd chief 
Fuſtice Hobert. 


Oberr ts the contrary, the ſhozt queſtion is, whether che rent is cmactby 
che fine of the land, and J hold chat it is, and it is agreed it is a bir agafaff 
tbe parties themſelves, though not againſt the iſſue, and that being granted J ſee 
no let ond reaſon wheretoze the iſſue ſhall not be barred, and firſt J am of optaion, 
that this plea of not compiiſed, it is not good; becauſe this fine doth wozk by way 
of celeaſe, but it wa- ſais at the bar, that things onght to paſs literally in a five, 
which J denies, and alſo e erp mfozmalicie of a fine which is cauſe to xc ject that, 
is not a cauſe tp fruſtrate that when that is le died, and the w61ds of the Statute 
ate of any laws, Tenements, oz hereditaments anp wile intailed, and if there be 
any wozd in the convepance which will carry chat, it is ſufficient, and it (all be 
put upon the conſtruction of the ſaw, and ages that, that the five ſhall be actoꝭ ding 
to the wry of covenant ; but J fap if there bend writ ofcovenant, then there is ns 
rturt 2: but it was ſaid, that tie Silver of the King was not paid, which Y 
allo dente, ko it was paid iacluſively, and the wozvs of the Statute are of anp 
thing any wile intailed, and Tenant in taile had as great power ts paſs that by 
fine, as Tenant in fee ſimple 1,, aup fo} che caſe ot Thornton, I know he was a 
learned may, but let ic ſuffice Walde w s ſo eſteemed; but fo2 his opinion J do 
utterly denie that, and J vo denie the cale put by mp bzother Hutton of chePiſcary, 
fo2 I bold if a man hav a Piſcarp ia another mans land, andievies a fine of that by 
the name of land, this willpaſs che Piſcary clearly, and ſo the fame if a man haue 
an office appercaining to land intailed, and a fine is levied of that by the name of 
the land, this Mall bar the iſſue; and I dente that Statutes of explanation Gall 
alwayes be taken litterallp, fo; it is impoſſible that an Act of Parl amert ſhould 
provide fon every incouventence which happens, and ſo the caſe of Godfrey and J. (t. 3/, 
Wade avjuoged, that the fine of the poungeft ſon may not bar the clveſt, and pet 
within the woꝛds the eldeſt was heir co him, but this wozd heir hall be txpounded 
as his heir, and ſo we uſe ta expound the Statute of 4. H. 7. which is an original 
Statute, and bindes parties, and pzivies, and here the eldeſt other is not pxrvie, 
fo he claimcs befoze bim: aud ſo J conclude that the rent is gone : and jupge- 
ment was given accopdingly. 


Sir Robert Hitcham againſt Brooks. 


Ir Robert Hitcham Serjeant of the Ring, bzought an action upon the caſe a- ut . K. &. * 
ainſt Brooks, and ſet fozth in his dertarstton, that de wis one uf dis Pa- 7 
3:es Derjewics at law, end that the Defendant ſpoke theſe words of bim, 
doubt not but to prove, he, imvendo Sir Robert Hircham, hath ipeken treafon, 
upon wit gutitit pieces, c wos found fo2 the Plantiff,ondnovy'te was choved tu ar- 
uit of jun gemeat by Hendon; wy, cauſe te ts not . 
2 
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Eaſter 1. O Pleadal Verl. 
Carol. , Goſmore. 


Hill. 22. 
Jac. C. p. 
— ed 


he ſpake treaſon but he doubts not but to pꝛove that, like to Penticoſts caſe which 
was adjudged here, where one Baker ſaid of him, J will pzove chat Penticoit 
was perjured, and no action will lie, becauſe he did not directly affirm that he wes 
perjured. Secondly, becauſe he had not ſhewed when he ſpoke thoſe wozds, and 
perchauce it was in his infancie , oz lunacte, oz befoze the general parvons. 
Thirolp, here is not any alle gation of any conference had of che King betoze, and 


the (peach of Treaſonis not Treaſon, but when there is an intent to commut that, 


. Oo N. 94. 5. . J. &. 


hel: 107. F. C. 


and wo2vs ſhall ve taken in the beſt ſence, as the caſe of Stanhop Cook 4. and ſo 
in the caſe between the Earl of Shrewsbury, and Sir Thomas Scanhop, one laip 
to Sic Thomas Stanhop, that the Earl is a ſubject ; nay, ſaid Sir Thomas that 
is his grief, and adjudged thoſe wozds are not actionable, and pet the woꝛds might 
be taken as if he had repined to have a Soveraign, but the words were taken in 
the beſt ſence : Finch to the contrary ; this is moze then a bare affirmation, fe2 
he laid he doubted not but to pꝛode that, aſmuch 4s if he had ſaiv, J am ſure of 
that, and Mich. 16. Iac. Sidnams caſe, where one ſaid, I think in my conſcience 
that if Sir Iohn Sidnain might have his will he would kill the Ning, and all his 
good ſubjects, and adjudged upon a writ of erroz bzought of that, rhe woꝛds ate 
actionable : and ſo in W horewoods caſe, ſo ſure as you beleeve that God rules 
the wozld, and that the King rules the Kingdome, ſo ſure did Whoorwood ſteal 
ſuch goods, and adjudgedto be actionable ; and pet perchance the partie to whom 
he ſpake, did not beleeve either of them, and ſo Woods caſe 18. Tac. I will call 
him in queſtion fot killing of a man, J will pawn mp ſhire but J will hang him, 
and ſo here, and pzaped judgement+fo2 the Planciff. . 0 

Aſhley Ser jeant contray ; wozds which map be taken in a double ſence (hall be 
taken in the beſt (ence, and it (ball be intended he ſpoke Treaſon in putting of a caſe, 
02 in ſpeaking that after another, any yec he offeudev not; and ſo if he had ſaid, 
that he had written, oz pzinted Treaſon, fo; ſo do the pꝛinters of che Ring, and 
the Clark of rhe Czown; and ſa J conceive that the Plantiff ſhall not have judge- 
ment. | 


Eaſter 1. Carol. 


Nd DSerjeant Bawtrey, the Term following argued foz Ser jeant Hitckam, 

the t it was plain, that the Defendant (poke the wo2ds with a full intent ts 
take away his life, and to (peak Treaſon is to ſpeak ex corde ſuo, and not that 
which another ſpake, and now in Eaſter Term 1. Carol. judgement was given 
fo} che Plantiff by Hobert, Hutton, Harvey, and Crook with one acta: and 
they (aid the limitation of the time is not material, fo if it was ſpoke in his infan- 
cie c. Brook ought to habe ſhewed that: and Crook cited Walgraves caſe 32. 
Eliz. in B. R. ove ſaid of him that he was not a good ſubject, and adjudged, be- 
cauſe he ſpoke them maliciouſly, and he being one of the puvie chamber, that the 
action will lie, and ſo 5. lac. Blanchflower and Alwood theu haſte ſpoke Tea- 
ſon, and ſhalt behanged fo2 that, adjudged to be actionable, and the 7. Jac. Bar- 
ford againſt Prowſe, thou haſte ſpoken Treaſon, and I will pzove that, adjudg- 
ed to be actionable ; and judgement was given fe; the Plantiff accopding. 


Fleadal againſt Goſmore. Ars, 5. 


C Ab. 879.5. S. Pd lzoughe an action againſt Goſmore foz the taking of his Colt, and 


2 
3. D. 2830.45, 


lettering bum by which che Colt was much the woꝛſe, and the Delendant jufti- 
fied, and ſhewed that che Colt was taken within ſuch a Pannor which was the 
Counteſes of Hartfords, and that (he had eſtroyes within the ſame Panuoz, 


ind he juſtified che taking as Bauliif to her; and ſhewed thar — 


3 


UM 


— 


Elizabeth Da is Verſ. 12 5 
Hawkins, 


end to keep him hom doing harm, becauſe he was wild: and Scrjeant Attoe de- Hill. 22 

murrev in law, and he ſaid that a man may not fetter an cſtray, becauſe be hall be Ja -C 5 

paid loꝛ his keeping, aud fo2 the hurt that he did ; aud he cited a judgement 8. lac. 

iu this Court Rot. 1749 between Harvey and Blacklock, foz the taking of his oui. 2 96; 
hozſe, and the fettering him by reaſon of which he fell into a ditch and was dꝛow⸗ 3.0. 292. Pp. 3. 
ned, and the other juftificy the taking as an eſtray, and he fetred bim to one of = 4 2 / 

his own hozſes, becauſe he was wild, and they both fell into a ditch, and were 28 T-. 
dꝛowned gc. and adjudged to be no Plea, and the reaſon which the Lord Cook 

gabe was, becauſe he ſhall be paid foz che keeping of him, aud fo2 bis damage, 

and of this opinion was Hobert in the caſe at the bar: but Winch, Hutton, and 

Harvey contrary : that he may fette him as he may his own hozſe, and fon the caſe 

which was alledged, they (aid that there was no pꝛoclamation pleaded, and ſo the 

juſtification was not good, and judgement was entred foz the Defendant: and 

this was the laſt caſe that ever Iuſtice Winch ſpake to in the Court; for be being 

a man not moze admired for his pzofound learning, then he was reverenced foz his 

pietie and integritie died upon Friday following, being che fourth dap of Febru- 

aric iu the n;ozning as he was making readie to go the Pall. 


Elizabeth Dawis againſt Hawkins. 


Here was a cafe between Elizabeth Davis and Hawkins in the ſpiritual Court 

top defamatorie wszds, and ſentence was given agatuſt che Plantiff who aps 
pealed is the Arches, and judgement was given foz the Plantiff, and 12. d. coſts, 
and then came the general pardon, andthe Defendant did appeal co the deligates, 
and there the ſecond ſentence was affirmed, and greater coſts given, and the De- 
fendant did plead the general pardon, and they would not allow of that; and now 
it was move d fo) a pꝛohibition, and theſe points were debated by the Councel, and 
agreed by the Court gc. by Hobert, and by Harvey; that though this ſuit and 
ſentence is only fo? to make the partie to denie the wozws, and confeſs bis fault in 
ſome publick place, pet it is in effect, as if it weremeerly at the ſuit of the King 
fo2 tefoꝛmation, and this is a new invention which they had found one, co-taks 
away the benefit of che pardon ol the Ring, and now to the new cofts which were 
taxed by the deligates, they were not taken away by the pardon, fog chough the 
firſt offeuce was, pet becauſe this new ſuit was not only to quaſh the ſentence fox 
the offence, but alſo foz the cofts, ergo thele new coſts were aſligned fo che un» 
jſt vexation, fo2 he was the cauſe of the removing of that; and ſo they map vo 
foz the unjuſt vezation ; but not fo? the firll offence. 


The End. 
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A Ccompt againſt a Bailiff, to the da- 
A mage of 100, l. and judgement to ac- 
compt, he makes default, what judgement 


ſhall be given : 3* 
Accompt what is a good Plea in bar 
therein, 9 


An action upon the caſe where a requeſt, 
and the time and place thereof neceſſary, 
and where nor, 2 

Action for ſaying the ylantiff isa falſe 
for- worn knave, and took a falſe oath at 
a Commiſſion, 2 & 3 

Action for ſaying, thou art a Thief, and 
haſt ſtolen 20. load of my furzes , lieth 
not, 3 & 10 

Action for &c. thou haſt ſtolen Hay 
from Mr. Be«1/s Racks, and judgement for 
the Plantiff, 

Action upon the caſe upon a promiſe, 
what is a good conſideration, a quaint 
difference taken, 78 

Amendment of a judgement, where, and 
within what time: good matter 89 

Award where good in part, and vdid for 
the reſt, I 

Action for words, that the Plantiff ſtole 
Tobacco out of his Mrs. ſhop not good, 
without averring that there was Tobacco 


there, 15 
Attaehment denied upon an affida- 
vit, 15 16 


Audita Querela where it lieth againſt one 
Feoffee , and where before an Ou- 


ſer, 20 23 
Action upon a promiſe what conſider a- 
tion is good therein to forbear, 22 23 


A perfect Table of the Principal matters 


contained in this Book. 


Action upon the caſe for procuring the 
Plant, to be indicted for ſtealing Vetches, 
where it lieth, and if it ought to be a wric 
of conſpiracic, 2854 

An action by an Auditor for ſaying, you are 
a Cozner,and live by Coznage, 33 39 40 41 

An action for ſaying the Plantiff loaded 
a ſhip with Barley, and ſtole 7. quarters of 
it by meaſure, itlieth, 41 

Avowrie for rent granted to the father, 
and that it was arrear to his ſon, good 
without ſaying in whoſe time it was 
arrear, 48 
Action upon the caſe to ſave the plantiff 
harmleſs for keeping a priſoner , good, 
without faying he was lawfully ar- 
reſted, 48 49 

In avowrie for rent upon a leaſe by the 
father, the ſon claimeth by diſcent, the 


6 | PlantiF faith the father deviſed the rever- 


ſion to another, the jury found a deviſe 
only of two parts, judgement given for the 
Avowant, 49 50 
Amendments not allowed upon indict- 
ments, actions popular, or penal Statuts, 
and if one be named in the venire facia, 
Gregory is returned George, there needs 
not amendment if it be in a Tales, other - 
wiſe in a principal pannel, 66 
Action for words, he is as arrant a Thief as 
any is in England, the Plantiff needs not 
aver, that there are Thieves in England, 
for the difference is when the words relate 
to a particular place, and when to an intire 
Realm, and ſo when it is tied to one kinde 
of felionie, 70 8g 
Action upon the caſe where it lieth for a 
malitious proſecution at the Seſſions, 73 
N 


2 Wo Table. 


An action by the Obligee for the Obli- 
gor ſaying he had forged the bond, bur if 
he had ſaid to another, that he was a for- 
ger and had forged falſe writings, no acti- 
on hes, 76 

Action upon the caſe, upon a contract 
in London, to Table with the Plantift at 
A. in N. and he then and there aſſumed to 
pay 4. 5. by the week, where the action 
muit be brought, 78 

An action upon a promiſe againſt a Par- 
ſon, iu conſideration that the Plantiff would 
berter his Iithes by Planting hops, that he 
would allow him 40. s. an acre for his 
charge, it that be a good conſideration, 80 

Action upon the caſe where it lieth a. 
gainſt an Attorney for covinous plea- 
ding, 90 

Action by an Attorney, for ſaying, he 
had forged writings, and deſerved to loſe 
his ears, lieth not: 90 91 

An action againſt a Sheriff, whether it 
lies in the Countie where the return of the 
extent was made, or where the land 
lies, 100 


| 


the affirmative, he muſt ſhow how : 9 
A Coppiholder releaſeth to his Compa- 
nion, it is good without admittance- 3 
A Coppiholder where he may incloſe, 
or dig tor Marle, and where not: 8 
A Covenant to injoy without the let of 
the Grantous &c. or by thcir procure- 
ment: 4 
A Cuſtome for a Coppiholder to cut trees 
at his pleature 1s void: I 
It Tenant in antient Demeſne deviſe his 
lands, the Devitce (hall have tec: I 
Covenant. Sec fine : 
Colts where they ſhall be given againſt 
an Adminiſtrator : If 
A Condition to ſurrender coppibold, he 
pleads he did it, not good becauſe he 
ſhewed not when the Court was holdeo: 4 1 
A Commiſſion to ſeiſe tor reculancie, 
they ſeile an advowſon, the K.ng grants 
to I. S. whopreſents and is diſturbed by the 
Univerſitie of Oxford, to whom the pre- 
ſentation belongs 111213 
Colts upon a Nonſuit at a aiſi pris, he- 
ther aſſeſſible by the Court, or by the Judge 
ot Aſſize: 16 


Averment againſt the Sheriffs return, 
where good and where not: 
Amendment where the verore facias, 
bab:as Corpus, andthe pannel agree, but 
the Jury Roli differs. 101 
Action of the caſe upon a promiſe: 101 
Action for laying the Plantiff ſtole a ring, 
and had been hanged but for me, lieth: 102 
Action upon a promiſe where the time 
an] place ot the f equeſt cught to be ex- 
preſſed: 103103112113 
Arbitrators ( amongſt other things) a- 
wardintereſt mony, whether good for all 
or part: 114120 
Action by Se jeant Hi cham for ſaying, 
I doubt not but to prove Sir Rybere Hit- 
cham bath ſpoken Treaſon : 123 124 


B 


Bail where he is not liable to the 
Judgement until default be in the prin- 


Gpal, or it the principal 
/ * 7 


* 


6162 


die 


1 


( 


C 


Commiſſion to 4. or 2. of them, and 
one refuſeth, the other fit, the 4th. 
may be a witneſs : 


4 
Condition to fave harmleſs, he plead * 


100 


Common claimed to 6co. acres a. dcer- 
tain Meſſuages and lands, and that be was 
diſturbed by d gging con mon Burrowes, 


and doth not ſay he was teited at the tim, 


much good matter: 1017 
Cuſtome of Merchant in Bills of Ex- 
change, varietie of good matter : 24 
Condition to free the n at avoidance 
from incumbrance, the Grautois heir pre- 
ſents, if that be a breach : 25 
Cuſtc me to have a widdowes eſtate, and 
the husband is attainted, if it he lds: 27 
Condition that I. S. ſhall levie à fine to 
the Obligee who ſued not a writ of (ove- 
nant, the Plantiff replies that before &c. I. 
S. had madea feotment of &c. whether 
the Obligee muſt ſuc a writ of Cove- 
nant . 29 30 
A Condition contingent where extract 
by releaſe : 30 71 545556 
Covenant to make aſſurance by advice, 
lo that it be within Norfolk, or Citie ot N. 
a fine is adviſed, not good, becauſe not 
ſhewed where it ſhould be levied: 32 33 
Covenant not to alien an advowſon 
without aſſent, the Plantifffaith he had ali- 


ened &c. good, although he had not ſaid 


by deed: 34 
Covenant where it raiſcth a preſent = 
an 


L 


The Table. 


and where not - 35 36 3759 60 
Cuſtome touching Marchants and natio- 
nall lawes: 52 
Church ſhall be repaired by him who 
Fath land there though he be no inhabitant, 
but not lyable for the ornaments thereof: 573 
Coppiholder what act by him will malee 
forfeiture: 62 
Coyenant by a draper againſt his appren- 
tice for defrauding him, the Defendant 
pleads the Statute 5. Ez. and that thereby 
there ought to be a certificate that his father 
had 40 5, per annum freehold which was 


not done here: 63 64 
If a Coppiholder ſels his ſand to a Leſſee 
of the Mannor it is good: 67 
Condition in a Will where nothing veſt- 
eth till it be performed: ö 69 
Coſts not to be paid where the Plantiff 
miſtakes his action: 69 


Covenant brought by an Executor, the 
Defendant pleads giving of an horſe in fall 
flatisfaction which the Teſtator accep- 
ted: : 
A Court of equitie if it doth decree a- 
gainſt amaxime in law, as benefit of Survi- 
vorſhip, a prohibitioa lieth: 79 

Covenant that he was ſeized of a good 
eſtate in tee and had good authoritie to ſell, 
and that no reverſion was in the King 
&c. 919293 

Condition, where it ſhall be precedent, 
and where ſubſequentt 105 106 107 108 
&c. 115 116 &c, 

Coſts not ditcharged, although the of- 
fence be pardoned 3 125 

Commendam. Sce King : 


— 


D 6 


— after imparlance, al wayes rea- 
dy is a good Plea : 4 
Diſtreſs gone as to the em, Pere if 
the rent be expired : '7 
A Declaration where it ſhall be mended 


A Deviſe for years, if at entrie by him 
muſt be pleaded - 33 
Declaration ſee new aſſignment. 
Dower a Tenant pleads a fine levied by 
het husband and that the wife had not claim- 
ed within the Statute 4. H 7. ſhe replied 
ſhe brought a writ which abated, and this 
writ now brought was by 7ourneps ac- 
compts: 66 
Debt for rent maſt be brought by . 
vie in eſtate only where the land lies, ot 
wiſe of a Privie in eſtate and contract: 69 
Debt upon abond the Plantifſ faith he had 
not paid the money and did not ſay, nor 
any part thereof, good, for that muſt come 
of the other part to ſhew - as 
Debt upon a bond to perform an award, 
the Defendant pleads no award, the vlan- 
riff maintaines the award and the breach, 
the Defendant rejoyned that before the 
time of the award they diſcharged” the Ar- 
bitrators: n 
Debt by a ſervant for wages in the debet 
and der inet, and for 2 ſhirts in the drriaet 
only, good without ſhewing that it was 
according to tho Statue, and by ſeyeral 
precipes in one writ : _ 
In Dower the Tenant pleads never feized 
to have Dower the husband having an eſtate 
but by diſſeizing which was avoided by 
entrie: no Dower? ” 
In Debt two were bound for the appea- 
rance of annother, and judgement againſt 
the debtor, who upon the capias offers his 
body, the Plantiff refuſes, the ſuerties are 
diſcharged, but the Plantiff may take a Ca- 
pias within the year, but if he had come 
on the capias and had not Suerties, and he 
refuſed him, Quer. if he be not diſcharg- 
ed: 7778. 
Dower of a reverſion after a leaſe Go 
years, the ſhall have the rent, and the De- 
tendant pay no damages: 80 
Dower, what judgement ſhall be given, 
where the vouchee dieth, whether abfo- 


in matter of ſubſtance 2 20 lute or conditional: $1 88 
Damages where good in part eſpecially | Dower, where the trial ought to be by 
after verdict: 27 28 witneſſes, and in what manner : 82 


Debt againſt an Adminiſtrator who pleads 
outlawrie in the inteſtate, no good 
Plea : 33 58 

A man ſowcth land, and deviſeth to I. 
$ and dies before ſeveranc?, whether the 
deviſce, or Executor (hall have the 
Coin : 51 


Dower, the Tenant pleads, that the de- 
mandant kad entred, and difleized ſince the 
laſt continuance ; 90 

W here the Demandant ſhall have judge- 
ment, and where only a petit Cape: 90 

Dower, againſt an Infant who pleads a 


deviſe to the demandant in fatisfation of 
% Dower 
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Dower and entrie: 100 | 


E 


| np lieth not for a judgement given 
in the Stanneries in Cornwal 
If an Executor be nonſuit he ſhall pay 
no coſts 10 
Executor where he bringeth an action 
he eught to ſhew the Will, otherwiſe if 
the iſſue be joyned 19 
If the Debtor makes the Debtee Execu- 
tor, he may retain, and plead tully admi- 
niſtred 19 
Execution, what fees are due to the She- 
riff where the debt exceeds 100, I. 21 22 
Eſſoign, in a Formedon after the Vou- 
chee appeared 34 
Eſcape againſt the Warden of the Fleet, 
retaking upon freſh ſuit good after an acti- 
On; but not after iſſue joyned 35 
Eicheat where lands are given to a Mo- 
naſterie, and all the Monks die, who ſhall 
have it, the founders, or the Lord of whom 


it is holden | 38 
Executor where he or a deviſee ſhall have 
Corn 51 


Itan Executor waſte the goods ofa Te- 
fator and dies inteſtate, his Adminiſtrator 
ſhall-be liable, and by the Court 31 Ed. 3. 
Cas. 11. gives no remedy but againſt an 


immediate adminiſtrator 65 
Eſtray whether the partie may fetter 
him or no 67 68 124 


An Executor where compellable to plead 
a general iſſue, and give the ſpecial matter 
in evidence 70 

Executor may bring an action in the de- 
bet and detinet upon his own contract 80 
Executor, an action brought againſt 
him by Zexrneys accompts, where good 82 
Execution, where the partie ſhall be 
difcharged by ſaperſedeas at the Courts diſ- 

cretion 100 101 

Execution ſee purchaſe 112 


F 
nant for life, and he in remainder in 
T to levie a fine, Tenant 
for life dies, if he in the remainder, ought 
to dot 4 
Im a Formedon the Tenant pleads, that 
at the day of the writ the Plantiff was ſeiſed 


Fees where an action of the cate lieth tor 
them by a Sollicitor 53 54 


G 


8 r iſſue where it ought to be plea- 


ded, and where not 70 
H 


Erriot whether it be due to the Leſſee 
of part of the Mannor, or to the leſſee 
of the whole Mannor 46 47 57 


I 


— — for ingroſſing a 100. Quar- 
ters of Corn, and upon inquiry he is found 
guiltie of a 100. it is good for ſo much 5 
Iu an idempnitate nominss the Plantiff pray- 
ed a ſuperdeas to ſtay Execution, Caria 
Adviſari vult 6 
Information, for entertaining his ap- 
prentice without a Teſtimonial contrary 
to 5 Eliz. 1 2 ö 25 
Joynture the father makes a feofment to 
the uſe of himſelf for life, the reverſion to 
his ſon and his wite intail, this is no Joyn- 
ture, though the father die in the life of the 


ſon, ſo if it had been for years 33 
Inſant and Apprentice unto what Cove- 
nants lyable 63 64 


Iſſue, in a quare impedit is joyned, the 
wife one of the Plantiffs dieth, before the 
ve nire faci as, the writ doth not abate, be- 
cauſe it was a Chattle veſted in her hus- 
band 73 


Infant, where he may declare uſes upon 


a fine, and what acts are by him void, or 
voidable 104 

Infant, in a judgement againſt him, 
where he ſhail be relieved by anita quere- 
la, or error, and whether againſt the At- 
torney who ſuffered it 114 


K 


V 2 the King may ſeiſe without 
office and where not 9 


Where an uſurpation gaineth an advow- 
ſon from the King 14 
King, where he hath title to preſent, the 
incumbent being created a Biſhop in /re- 


land, and what act is a diſpenſation there- 
of the moitie thereof, not good 23 | 


of, and where a Commendam is well gran- 
ted 
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ted and the ſeveral kindes thereof 94 95 
ä 96 97 98 


Leaſe of a rectorie excepting the 
Gleab, void otherwiſe if parcel of 

the Gleab 23 
A Leaſe for a year, and ſo from year to 
year, this is a Leaſe for 3. years, and if the 
Leſſee hold over, 2er, what remedy for 
the rent 32 
A Leaſe for years by him in remainder in 
tail, if deſtroyed by a recoveric 41 43 43 
In a leaſe to trie a title of ſeveral par- 


—— —k—ͤ——Vl 


a Park which become th Diſparked 1 44 
Preſcription to have land it ſelf, void 6 


Preſcription, Sce Replevin. 


A Prohibition to the Admiraltie licth 
not after judgement given there 8 
Proteſtation where good and where 
not 13 14 
Prohibition where it lies to the Court of 
Audience for ſaying, thou art a common 


and baſe Quean 14 15 
Promiſe by a Leſſee or a ſtranger to pay 
rent, if an action he thereupon 15 


A Preſentation by the Lord Chancellor, 
where it belongeth to the King is only voi- 
dable 19 


cels he ought to enter into them all ſeve- Prohibition where it lies for a ſear in the 


rally 50 
M 


Miſs- trial is not aided by any Statute 
of Jeoffales 69 


N 


Nt" by ſtopping the winde, aba- 
ted 3 
Nuſance for ſtoppiog a light, abated 4 

Notice to give bond where neceſſarie 
and where not 26 27 

New Aſſigument ifit be more large then 
the declaration, it is good in Treſpaſs, but 
otherwiſe in an ejectione firme 65 

Notice, where ought to be taken and 
by whom 108 120 


O 


Rdinary, what power he bath to diſ- 


pole alter debts and legacies paid 11 


An Obligation where good upon the 
Statute 23. H. 6. 20 21 5051 


Preſcription to pay the Vicar a Buck 
nin Summer, and a Doa in Winter for 


Church, a difference between the Lord of 
the Mannor and another Perſon 19 
A Protection froma Peer not good in a 
Capias utlagatum 5 
A Prohibiticn where the parties agree in 
the modus, but varie in the place of pay - 
ment lieth not 33 
A Prohibition awarded againſt one who 
ſued in the Court of Audience Adminiſtra- 
tors for a Legacie as Executors 64 65 
In a prohibition the Tenants of a Dean 
and Chapter alledge preſcription for non- 
payment of Tithes, and good, becauſe they 
are a ſpiritual bodie 65 
In a Prohibition upon a ſuit for a Lega- 
cie, the Executor ſnewed he had not aſſets 
to pay the debts, and the ſpiritual Court 
would not allow that allegation, yet no 
Prohibition 78 
Prohibition to the Marches of wales, be- 
cauſe a Legatee ſued there for 5 00. I. good 
before a decree, but not after -8 
Prohibition, ſee Court of equitie &c. 79 
Prohibition to the Marches of Walesfor 
requiring an accompt of an Adminiſtra- 
tor Fog 
Proces againſt two Obligors by ſeveral 
precipes and thereupon ſeveral Executions, 
whether che writs are well awarded 112 
A parco frafto where it lies againſt the 
Lord of the Soil, and where not, 2 
Cattle come out 80 
Prohibition to the delegates; a pardon 
not allowed of there 125 


- _— * 


82 m 


TheT able. 


—_— 


a 


T* a Quare impedit ad judged that nothing 
ought to be queſtioned after induction, 
the ſpiritual Court there 63 


R 


Enant in tail ſells to J. S. in fee, who 
ſells to thę heir of Tenant in tail be- 

ing of full age, the father dies, if the ſon 
be demitted . 5 
A replevin &c. the Defendant faith that 
all thoſe &c. had uſed to have paſturage 
in &c. when it was not ſowed, the Pre- 


{cription is good 
In a return of Reſcous there needeth 
no addition 10 


Reple vin for rent iſſuing out of fix acres, 
the avowant mult prove that the grantor 
was ſeiſed of 6. acres or more 15 
Replevin in the Plantiff claimeth pro- 
pertie without that the propertie was in 
the Defendant, the Travetſe not good, 
yet judgement for the Plantiff becauie af- 
rec verdict 26 

In Return of an extent by the Sheriff, 
ſurpluſage hui teth not 27 

Replevin the Defendant avowed for 
homage, and ſhewed not how it was due, 
if good 31 

Replication although evil, where the 
Plantiff ſhall have judgement if the Defen- 
dants plea be vitious 

A Riotous quarrel about an arreſt be- 
tween the Sheriffs Bailiffs, and the Bailiff 


of the Marches of Wales 72 
Releaſe an avowric not good without 
pleading it by deed 72 


ARent- charge granted and a Covenant 
if it happen to be behinde, then the land 
to be alwayes open to diſtreſs, whether 
this be a diſtio& covenant or not 74 87 

Reple vin for rent, the Defendants ſay, 
that the land was parcel of a Chaunterie 


which came to the King by the Statute, 


wherein the right of others was ſaved, the 


chat at the making ofthe Statute the land 
was not holden of him 

A Record amended, where the bargain 
and ſale and deed of uſes, were by the 
right name, but the writ of entrie was of 
another name 99 100 

Rent granted in fee, by Tenant for life, 
and him in remainder in tail, levied a fine 
a good grant 102 

Rent-charge whether it be extin& by a 
fine of the land to the Ter-tenant, anda 
releaſe unto him 109 110 111 121 122 


Cire faciu, the Defendant plezds a 
feofment, the Plantiff traverſes and the 
jury found a feofment to other uſes, whe- 


7 | ther this ſhall be intended the ſame feof- 


ment which was pleaded 32 

Scire f acias by an Executor upon a jadge- 
ment for the Teſtator, the Defendant can- 
not plead the Teſtators death between the 
verdict and judgement, but he muſt bring 
a writ of error 48 

Simonie, a grant of a next avoidance 
for monie, the Parſon being readie to die, 
is Simonie 63 

A Sheriffby force of a Capias atlagatum, 
to inquire what lands & c. cannot put the 
partie out of poſſeſſion 78 

Statute-Merchant, if good in regard no 
day of payment is limited, largely and 
learnedly argued by the Court 82 83 &c, 


Servant taken away. Sec Treſpas. 


T 


+ HA See Preſcription. 


Treſpaſs, the Defendant faith, that 7. 
S. was ſeiſed in right of his wife, and that 
ſhe died ſeiſed, and that he as heir &c. 
the Plantiff replied that ſhe died not ſeiſed, 
he ought to have ſaid that ſhe died not 
ſole ſeiſed 7 

Treſpaſs in Torkſfvire, Juſtification in 


Plantiff replies that the land is out of Durham without that that guiltic in Tork- 
the fee of the Defendant, no good plea, | ſhire, good, becauſe it is local 7 


but he might have Traverſed the Tenure, | 


A Traverſe to apreſentation where — 
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and where not 13 14 
Tenure where it is Traverſable and where 


the ſeiſin 15 
riches not due of Cattle for the dia- 
rie 3 3+ 


Treſpaſs for Beaſts taken in London 
Juſtification upon a leaſe of land in Kent. 
Replied that the Defendant fold them in 
London, no good plea to bring the trial 
out of Kent 48 

Treſpaſs for taking ones ſervant, lieth 
not upon a private retainer, otherwiſe if 
it were at the Seſſions Fl 

Tithe giuen by the Pope to the Vicar, 
and the Copie of the Bui only was ſhewed 


after to the ufe of his daughter till B. pay 
her 100. |. here the daughter hath no re- 
medie for this 100. l. without a promiſe 71 

A Fentre inſpiciendo awarded and re- 
turned - bus-the- Court Would not agree, 
that ſhe ſhould be detained from her ſecond 
husband, but attended by divers women 
till her deliverie f 71 

Variance between the venire facias, and 
the Sheriffs return, no judgement in that 
caſe 73 


in evidence not good 70 
Tithes cannot be appurtenant to 2 


Grange, except the Grange be the 
Gleab 72 73 

Traverſe where good, and where 
not 113 


U a 


Enire facias omitting part of the 
V venue it good ; $34 
Variance between the writ and Declara- 


tion where good 


|þ Waſte judgement by nihil dicit, and 
upon an inquirie, the jury found 8. s. 
damages, what judgement ſhall be gi- 
ven 5 
Wager of Law upon a Bill of Ex- 
change 24 

Writs, a difference. wherein there is 


+ | an error in the otiginal, and where in the 


judicial writ, that is amendable 73 
Waſte although for à time it is puniſh- 


able, yet after the action may revive 79 86 


Writ, againſt husband and wife as an 
Inheritrix, the husband dies, if the writ 


35 
A feoſment to the uſe of A. for life, and | 


abate 102 


Errata. 


Errata. 


Pix 1. line «. 27. for do read Doa p. 2. l. 4. r. lieu p. 4.1. 2. 22. f. 300. pa. 8.1, 36. r. Hen- 
dla and ſo throughout p. 12. in the Title r. Duncombe againſt the Vniverſitie of Oxford p. 
12> I. 16 t. 38. f. 8. cap. 301 p- 14 in the Title r. Sit George Savile againſt Tbernton p. 15, 
I. 21 t. communication p. 16. I. 1a, t. 7. Zac, cap. 5. p. UV. I. 47. t. Mainer, and |. 17. r. fic. 
and alſo p. 17. & 18, inthe Margent r. 7) in. p. 21 U 51. r. 39. Elix. p. 23. I. 9. r. ill p. 26 
I. 2# for vrit t. Alion, and for Action r. writ p. 27.1. 1a. for he r. they p. 28. I. 34. r- may not 
p- . in the Margent r. Eaſter p a9. 1. 33, ſor S. t. V. p. 38 I. tim. r. Moore p. 36.1. 43. 
t. Titterels p. 48. 1. 20. r. demandable p. 30. I. gs. r. Bar p. $1. I. 22. r. « penalty p. 33. I. 16. 
r. may not p. $4. 1, 44. r. EWue p. $7. I. 19. r. in eur caſe p. 58. 150 r. 16. E. 4. p. 68. I. 3. 
r. eſtray p. 71.1. 26. r. 12. Note in p. 72. 1. 7. Wolſeys caſe ought to have been — by ie 
ſelfp. 77. I. 4. 5. «vided p. 88.1. 4. r. Finch p. $0.1. 15. r. continuance p. 100. I. 21. for pre- 
ſervation t. perſwaſion and I. 34. for entire t. entrie p. 109. in the Margent for Trin. c. Mich, p. 
112 J. 25. t. thought p. 114. I. 18. forinterefted r. intereſt, 
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